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FOREWORD

It gives me great pleasure to write a foreword to Mr. Sen’s excellent
book, and for two reasons in particular.

In the first place, in producing it, Mr. Sen has done something which
I have long felt needed to be done, and which I at one time had am-
bitions to do myself. When, over thirty years ago, and after some years
of practice at the Bar, I first entered the legal side of the British
Foreign Service, I had not been working for long in the Foreign Office
before I conceived the idea of writing — or at any rate compiling - a
book to which (in my own mind) I gave the title of “A Manual of
Foreign Office Law.”” This work, had I ever produced it in the form in
which I visualised it, could probably not have been published con-
sistently with the requirements of official discretion. But this did not
worry me as I was only contemplating something for private circulation
within the Service and in Government circles. Mr. Sen’s aim has been
broader and more public-spirited than mine was; but its basis is
essentially the same.

When I first entered the British Foreign Service as an assistant legal
adviser, I found that despite a thorough academic training in the law,
including international law, and some experience of its practice, I was
ignorant of many of the essentials, and of most of the details, of my
job, which I would have to learn. I also found that the necessary
knowledge was by no means so accessible as it might be, and was in
other branches of the law. There were of course works on international
law; but many of these were too general to be of much use in specific
cases, or in regard to the details of the matter in hand. There were
indeed monographs on particular topics, which did go into details; but
even so they were still often not specific enough. There were also many
points and matters not covered by any monograph. Precedents, in the
form of the decisions and awards of international tribunals, were
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valuable where specifically applicable to the matter in hand; but very
far from being comprehensive. Nor could one expect to find a Law
Officers’ Opinion on everything that came up, especially as regards
matters of detail.

There remained what were known as the “previous’” or ‘“back”
papers — office files on which a more experienced colleague, or a prede-
cessor, had dealt with the same point, or one like it. These were by far
the most important single source of information and guidance on
specific points; but the material they contained was often scattered,
or for other reasons not readily accessible or easy to assemble. How
much better, I thought, if all this could be brought together in one
volume that would always be at hand for consultation, and in which
all the points most liable to come up would be dealt with and would
be dealt with specifically as they presented themselves to a Foreign
Service lawyer called upon to give his Chiefs definite advice, or to solve
a concrete problem, not as an academic exercise, but in relation to the
facts of a particular case.

Alas, the daily and hourly pressure of work, over a period excessively
and unprecedently strenuous for the Foreign Offices of the world, was
to prevent me achieving this laudable ambition. I am very glad that
Mr. Sen has been able to produce a work which, if necessarily restricted
to certain major topics, has the same aim and goes so far towards
realising it.

My other reason for taking pleasure in writing this foreword to
Mr. Sen’s book is that I feel I may, though very remotely and indirectly,
have had a share in its emergence. Some years ago, on the introduction
of an old and dear friend, the late Sir Girja Bajpai, I was able to
arrange that Mr. Sen, in the course of an extended visit to London,
should see something of the legal work of the Foreign Office, what it
consisted of, how it came up, and in what sort of way it was dealt with;
and also of the work of certain other Government Departments. I hope
I am not presumptuous in thinking that this experience may have
proved helpful to Mr. Sen, both in his present post and in the production
of this book.

The views he expresses are, naturally entirely his own, and it would
exceed the scope and purpose of this foreword to comment on the
substance of them. Many of the points dealt with are or may be
controversial, and legitimately subject to differing opinions. This in no
way affects the value of what Mr. Sen has done in bringing under a
single cover so much of what the practising diplomat ought to know
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about the legal side or aspects of the work of his Service, or which he
should at any rate be able to refer to in handy form. This task the
author has accomplished with grace, clarity, insight and good sense.

Even as I wish well to the great nation to which he belongs, so also
do I wish him and his book every success.

G. G. FITZMAURICE



PREFACE

In preparing this relatively short work, it has not been my intention
to present a treatise on international law, but an endeavour is made to
put together within a reasonable compass the law and practice with
regard to some of the matters which do from time to time arise in the
work of a Foreign Service Officer, whether he be posted in the Foreign
Office itself or in one of the diplomatic or consular posts of his country.
The Foreign Service Officer of today has to concern himself with a
number of problems which could hardly arise in the days of his prede-
cessor; and with the ever increasing complexity of international
relations, the frequent inter-governmental conferences, and the
extension of state activities in what was traditionally regarded as
“private spheres’’, the functions of a diplomat have undergone a rapid
and considerable change. Sir Earnest Satow in his book entitled 4
Guide to Diplomatic Practice has described a diplomat’s function as
““charge of official relations between his home state and the state to
which he is accredited.”” In the modern context, this would seem to
imply not only his interpreting and reporting on the political situation
and protection of the interests of the nationals of his home state but
also looking after the purchasing and trading activities of his govern-
ment in addition to playing host to innumerable visiting delegations
who come on goodwill or cultural missions or to attend international
conferences. The military pacts, coups d’état, threats of intervention by
certain states in the affairs of others, and the various restrictions that
are from time to time placed by some states even on the freedoms and
immunities of diplomatic officers make a diplomat’s task no easier.

There has been a growing tendency in recent years on the part of
states and their governments to place reliance on international law and
Ppractice in support of their actions, and the inclusion of a special section
on international law in the Foreign Offices has been an important
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feature in the post-War development. This, no doubt, is attributable
to the fact that in the organised community of states of today there is
always the possibility of a state’s action being criticised and challenged
and no state, however powerful, can completely ignore world opinion.
It is, therefore, of importance that a diplomat should have a working
knowledge of the legal position and the international practice on the
matters he has to concern himself with, such as his own functions,
privileges and immunities, the immunities and privileges of his staff,
the scope and procedure for diplomatic protection of the nationals of
his home state, issue of passports and visas, treaties and their interpre-
tation, as also the position regarding trading activities of his govern-
ment.

It may be stated that although the rules of conduct for international
relations were known and respected amongst the Eastern nations before
their eclipse as independent states, the international law, as we
understand it today, is largely a product of European civilisation which
originated in the various customary and conventional rules evolved by
European nations for relations between themselves and treatment of
each other’s nationals. These rules grew out of usage and practice
which were suited to the prevailing conditions and were considered to
be in the mutual interest of nations. Through the efforts of jurists,
authors and learned societies the states in Europe came to regard such
rules of conduct as having some kind of a binding force, and these
came to be quoted and applied in their dealings inter se, whilst many
of such rules gradually became incorporated in treaties. In course of
time with the growing needs of trade and commerce and in the process
of expansion, European nations were brought in contact with nations
in other parts of the globe, and in their relations with such states also
the European states came to regard the rules of conduct that were
developed and practised in Europe to be applicable. Thus we find
European nations claiming for their nationals treatment according to
their own concepts of international law even when representing with
Eastern princes. In fact, some of these rules became embodied in the
treaties relating to trade and commerce concluded between the
European states and the local rulers. When the United States of
America emerged as a free nation, she too in her dealings and trans-
actions with her neighbours freely relied on these rules as would appear
from the diplomatic notes and the policy statements issued by the
Department of State from time to time on various issues over a period
of years.
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The main sources of international law, as recognised today, consist
in the writings and opinions of jurists and authors, researches carried
out by learned societies and institutions, provisions of treaties and
conventions, decisions of international courts and arbitral tribunals,
judgments of national courts and state practice. Since international
law derives its origin from custom, the writings and opinions expressed
by jurists must receive considerable weight, and there are several
branches of the law where this still remains the principal source. The
work of the learned societies is important for elucidation of many of the
concepts where material from other sources is lacking. The decisions of
the Permanent Court of International Justice, the arbitral tribunals
and the International Court of Justice, wherever available, provide the
most authoritative and comprehensive source since the pronounce-
ments contained therein are not only decisive but are the result of
much study and research on the part of the distinguished jurists who
constitute the court or the tribunal. The judgments of the national
courts also throw a good deal of light as they help in elucidating the
attitude of the particular state or states on the branch of law with
which the judgment is concerned. The treaties and conventions in
modern times have been greatly relied upon since they contain the
acceptance of the states (parties to the treaty) of the particular rule
or rules of international law which are incorporated in the treaty or
convention. The practice of states as evidenced by diplomatic notes
issued by the governments in the past on various issues and the policy
statements made from time to time by the Foreign Offices on such
matters are increasingly becoming important sources as they are often
treated as precedents. Diplomatic notes addressed by one government
to another generally contain references of past practice, and it is only
natural that precedents should be given due weight in matters of
international law which by its very nature must depend on usage and
practice of nations.

International law like all other laws must, however, need to be
reviewed from time to time since law, so as to command respect, must
conform to the needs of the times and be adapted to the changing
circumstances in the context of the growth of the world society. The
establishment of the International Law Commission by the United
Nations with the object of progressive development and codification of
international law is a clear recognition of this fact. Many of the rules
in vogue today will no doubt be acceptable to all and be of universal
application since they have been the result of a continuing process
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through the centuries, but there are some rules which may well need
to be re-examined and recast in the light of the emergence of new
nations of Asia and Africa. The desire of the Asian African nations to
examine for themselves the hitherto accepted concepts of international
law is evident from the establishment for this purpose of a Legal Consul-
tative Committee by some of the major states of these two continents.?
There has also been a tendency for some time past towards the develop-
ment of regional international law on some of its aspects which would
be applicable to states of a particular region in their relations snfer se.
Nevertheless, the broad principles of international law by their very
nature would need to be of universal application, and one may venture
to hope that older nations would be ready to accept any changes that
may be brought about in the hitherto accepted concepts of inter-
national law by reason of the changed structure of the world society.

In this work a good deal of reference has been made to the recom-
mendations of the International Law Commission and the Reports of
the Asian-African Legal Consultative Committee, though from a
strictly orthodox standpoint these sources may not have the same
authoritative value as court decisions and state practice. It is, however,
to be mentioned that in the present context of international society,
the work of the International Law Commission is of particular im-
portance since the recommendations of this body reflect the legal
thought in the different regions of the world and represent the con-
sidered views of some of the most eminent jurists. The Reports of the
Asian-African Legal Consultative Committee embody the state practice
of some of the more important countries in the Asian African continents
which are not easily available from other sources. These materials are,
therefore, of considerable significance from the point of view of diplo-
matic practice.

In dealing with the various topics in this book, I have ventured to
touch upon several matters of a controversial nature and have ex-
pressed some opinions of my own. It is possible that others may take
a different view with regard to some of these questions because in
matters of international law it is not unusual to have differing opinions
especially when they relate to topics of practical importance. There
is one subject which I have not included in this book, namely the law
relating to international organisations, although Foreign Service

1 The Asian—African Legal Consultative Committee was constituted in November 1956.
Its membership consists of Burma, Ceylon, Ghana, India, Indonesia, Iraq, Japan, Pakistan,
Thailand and the United Arab Republic.
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Officers may sometimes have to concern themselves with it, particularly
if they are posted in a permanent mission to the United Nations. My
reasons for doing so are twofold. In the first place, the subject of
international organisations has become so specialised that it may be
considered beyond the scope of a general book for diplomats. Secondly,
the relevant materials on the subject have assumed such vast propor-
tions that it is difficult to do full justice to it without increasing the
size of the book to a considerable extent. I should add that the views
and opinions expressed in this book are my personal and they do not
necessarily represent the views of any particular government or
governments,

I am greatly indebted to Judge Sir Gerald Fitzmaurice, G.C.M.G.,
Q.C. for writing the Foreword to this book. I am also grateful to Hon.
Mr. Justice Tambiah of the Supreme Court of Ceylon, Mr. S. K. Das,
former Judge of the Supreme Court of India, and to many other friends
in India and abroad for their valuable suggestions.

New Delhi, October 1963. B. SEN
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PART ONE

DIPLOMATIC RELATIONS,
FUNCTIONS AND PRIVILEGES



CHAPTER 1

HISTORICAL INTRODUCTION

It has often been said that the institution of diplomacy is as old as
history itself.! This statement would certainly be accurate if one were
to take into account the non-permanent ad hoc missions exchanged
between the oldest nations in history during a period which may well
be regarded as antiquity.

Greeks. History records that in the earliest periods special missions
were being exchanged between the Greek City-States. Thucydides, the
Greek historian, speaks of diplomatic relations among the Greeks,
and it is stated that even at that time ambassadors were ceremoniously
received and courteously treated in each other’s territory. It is said
that by the fifth century B.C. special missions between the City-States
had become so frequent that something approaching our own system
of regular diplomatic intercourse had been achieved.2

Romans. The early Romans too maintained treaty relations with
some of their neighbours which were concluded with the active
participation of their envoys. The Romans respected the foreign
envoys, and as a general rule refrained from interference with the
person or property of foreign ambassadors sent on special mission to
Rome. Similarly, whenever the Roman priests of the college in charge
of management of functions concerning Roman relations with other
nations, who were known as Fetiales, conducted diplomatic negoti-

1 Oppenheim says ‘‘Legation, as an institution for the purpose of negotiating between
different states, is as old as history whose records are full of examples of legations sent and
received by the oldest nations. And it is remarkable that even in antiquity where no such
law as the modern international law was known, ambassadors everywhere enjoyed a special
protection and certain privileges, although not by law but by religion, ambassadors being
looked upon as sacrosanct.” (International Law, Volume I: Peace, 8th ed., p. 769.)

2 Nicholson, Diplomacy.
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ations in other states, the Republic demanded and obtained respect
for their inviolability.

The Jews. Amongst the Jews the Hebrew Kings maintained
diplomatic relations only with certain friendly countries of their choice.
They refused to have any kind of relations with most of their neigh-
bouring states whom they regarded either as uncivilised or as enemies.
Nevertheless, the Jews had regard for observance of treaty relations,
and they respected the ambassadors of friendly powers with whom
they maintained relations.

Asian states. The contemporary Asian princes maintained diplomatic
relations with their neighbours, and envoys were sent and received
from time to time. The existence of a large body of rules in ancient
India on foreign affairs, such as those contained in Artha-Sastra of
Kautilya, the Nitisastra of Kamandaka, and the Matsya-Purana, is
illustrative of the fact that the diplomatic relations between ancient
Indian states were fairly frequent.l There is historical evidence to
show that after the break-up of Alexander’s empire the new states,
which had emerged as a consequence, maintained relations with the
Mauryan Empire of India. There were several Greek ambassadors
accredited to the court of Pataliputra some of whom like Magasthenes
were of a very high distinction. The Indian kings also sent their envoys
to the Greek courts, and under Emperor Ashoka the exchanges of
envoys with other countries became more and more frequent. It is said
that his Dutas (ambassadors) were sent to distant lands like Syria,
Egypt, Macedon, Epirus and Cyrine. Harshavardhana, who ruled as the
Emperor of North India in the Seventh Century A.D., maintained
diplomatic relations with China. The kingdoms in South and South
East Asia also appear to have maintained contacts with China through
their envoys. The Emperor of Sumatra and Java and King Megha-
varana of Ceylon (A.D. 352—79) had also from time to time sent
emissaries to India to facilitate the visit of Buddhist pilgrims.

Islamic countries of West Asia. In West Asia from the time of Prophet
Muhammed emissaries were sent abroad for religious or political
purposes, and according to Muslim chronicles, the Prophet is reported
to have sent envoys to Byzantium, Egypt, Persia, and Ethiopia. In
the beginning these emissaries were not concerned with promotion of

1 Sastri, International Law in Ancient India.
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international relations, their functions being limited to certain specified
missions, such as negotiations or signing of peace treaties, or exchange
of prisoners of war at the conclusion of a Jskad (religious war), or in
connection with the performance of formalities before such a war could
be declared such as an invitation to accept Islam. Later, however,
during the period of Abbasid Caliphs, the policy of peaceful and friendly
relations between Islamic countries and other nations began to develop,
and diplomacy naturally gained increasing significance especially in
matters of international trade. Muslim envoys were sent to the courts
of several monarchs for various political, commercial, cultural, social,
and other purposes. The Fatimid and Mamluk kings sent and received
diplomatic missions to and from countries in Central and East Asia
as well as Europe, and treaties of friendship and commerce were
negotiated through their envoys.1

European states. In Europe, the origin of diplomacy may be said to
be contemporaneous with the break up of the Roman Empire. Until
that time there was neither room nor need for development of inter-
national law or diplomatic relations, since the Roman Empire had
practically swallowed up the entire civilised world known in Europe.
However, after the split of the Empire in 395 A.D. in eastern and
western halves, the kings in the eastern part of the Empire freely began
the practice of sending envoys to foreign courts for observation and
reporting on the political situation which became useful in manoeuvres
against potential rivals. Gradually, with the disintegration of the
Empire, and the weight of various influences that were gaining ground
in Europe, the feudal princes began resorting to the practice of
exchanging envoys between themselves.

Rise of modern diplomacy. Though the practice of exchanging envoys
was in vogue amongst the ancient Greeks and Romans as also in the
countries of Europe and Asia, the establishment of permanent missions
is of a comparatively recent origin. Before the 15th century the
European princes normally sent temporary diplomatic missions which
were to be terminated as soon as the particular purpose of the mission
had been fulfilled. Similarly, in the countries of South and South East
Asia and the Islamic countries of West Asia the missions by and large
were of a temporary character which were sent for a specific purpose
whether it be political, economic, or cultural. It was the Italian

1 Khadduri, War and Peace in the Law of Islam.
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Republics, and Venice in particular, which were the first to recognise
the advantages of maintaining permanent diplomatic missions at each
other’s capitals and introduced the practice of so doing. As Fauchille
rightly points out, the history of diplomacy falls into two clearly
distinct periods. The first is the period of non-permanent ad hoc
embassies covering antiquity and the middle ages ending in the 15th
century. The second period is that of permanent legations which
originated in Italy in the 15th century.! The ferment of Renaissance,
the Reformation, and the Industrial Revolution, changed the face of
the contemporary European world which led to more and more
contacts between the various nations in Europe; and the need of
finding markets for an expanding industry made permanent repre-
sentations almost essential. At the close of the 15th century, England,
France, Spain and Germany had established legations at each other’s
courts, and in some cases the right to maintain permanent legations
was secured by means of treaties, such as the treaty concluded in 1520
between the King of England and the Emperor of Germany. In the
16th century, the Republic of Venice had established permanent
legations at Vienna, Paris, Madrid and Rome. After the Treaty of
Westphalia (1648), which confirmed the principle of balance of power
in Europe and thus obliged states to keep watch on each other, the
establishment of permanent diplomatic missions gradually became the
common practice. Initially, however, certain states, such as France in
the reign of Henry IV and England under Henry VII, vigorously
opposed the establishment of embassies orlegations. In 1651, the States
General of Holland debated whether embassies were of any use, and in
1660 Poland proposed that all accredited ambassadors should be sent
out of the country. The French Revolution, the wars which followed,
and the spectacular industrial development which was then beginning
to make itself felt, however, put an end to the isolation of states.
Regular relations were established and it became necessary to seek
agreement on some universally binding rules regarding the rights and
privileges of foreign diplomats. The practice of accrediting envoys had
become so common by then as to enable Grotius to assert ‘“There are
two maxims in the law of nations relating to ambassadors which are
generally accepted as established rules: The first is that ambassadors
must be received and the second that they must suffer no harm.”” 2
The art of diplomacy found fruitful ground for development in the

1 Fauchille, Traité de Droit International Public, 8th ed., Vol. I, Part III, para 656.
2 Grotius, De Jure Belli ac Pacis, Book II, Chapter XVIII.
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situation that followed the disintegration of the Holy Roman Empire.
The constant need for watch for the sake of preservation of balance of
power, and the friction amongst the princes of Germany produced
diplomats of the calibre of Metternich and Bismark.

The European nations in the course of trade and commerce through
the 17th and 18th centuries were brought into contact with nations in
other parts of the globe, and the instances of their envoys being sent
to the eastern princes for negotiating treaties are not infrequent. Sir
Thomas Roe was one of the well known figures sent by the English King
to the court of Mughal Emperor Jehangir at Delhi in the 17th century.
Gradually, however, in the process of expansion the European powers of
the day, like England, France, Spain, Hollandand Portugal, conquered or
colonised practically the whole of the known world in Asia and Africa
as well as the discovered territories of the Americas with the result that
the diplomatic relations became practically confined to European
states and Turkey. Countries like China or Persia, though not actually
conquered or colonised, became subject to many restrictive treaties
which greatly reduced their status and thus made it unnecessary to
have diplomatic relations with them. The American independence and
the gradual elimination of the colonial powers from the Americas gave
rise to institution of diplomatic missions in that continent. Now with
the emergence of new nations of Asia and Africa, diplomatic relations
between states in various parts of the world have become of universal
application.



CHAPTER II

RELATIONS BETWEEN NATIONS

The right of legation

It is generally said that every recognised independent state is entitled
to the right of legation as one of the attributes of sovereignty. The
right of legation, it is asserted, comprises the right to accredit its envoy
to other states and the obligation to receive diplomatic representatives
when accredited by those states. On a closer examination of the
authorities and state practice, it would appear that the “right of
legation’ is no more than the “‘competence’ of a sovereign state to
accredit an envoy to another state and to receive the diplomatic agent
of a foreign state.! Thus no state is obliged to receive an envoy

1 According to Fauchille, “the active right of legation, that is to say, the capacity to ac-
credit diplomatic agents to other states and the passive right of legation, which is the capacity
to receive envoys from other states, represent essential characteristics of sovereign power . . .
Sovereign states enjoy both an active and a passive sovereign right. ... No state is under an
obligation (in the strict sense of the word) to receive the diplomatic envoys of another state.
It is a matter of good relations, not of strict law.” [Fauchille, Traité de Droit International
Public, Vol. I, p. 32: Droit de légation actif et passif, p. 37] Sir Cecil Hurst, however, ex-
pressed some doubt about the correctness of the last proposition. According to him a state is
not bound to receive a particular individual, but to refuse to receive any representative from
a state is to deny it the jus legationss. [Collected Papers of Sir Cecil Hurst, p. 173 footnote 4].

Charles Calvo, the well known Latin American jurist, writing on ‘*‘Diplomatic Intercourse’
states, ““One of the essential attributes of the sovereignty and independence of nations is the
right of legation, which is the right to be represented abroad by diplomatic and consular
agents. ... The right of legation is considered a perfect right in principle but imperfect in
practice since no state is bound to maintain political missions abroad or to receive on its
territory representatives from other nations.” Calvo, Le droit international théorique et
pratique, 5th ed., 1896, Vol. III, p.177.

Judge Lauterpacht in the eighth edition of Oppenheim observes. ‘‘Obviously a state is not
bound to send diplomatic envoys or to receive permanent envoys. But on the other hand
the very existence of the Family of Nations makes it necessary for the members to negotiate
occasionally on certain points.” Oppenheim, International Law, Vol. I, 8th ed., p. 770.

The International Law Commission in its Report on Diplomatic Relations adopted at its
Tenth Session observed, ‘““There is frequent reference in doctrine to a ‘right of legation’ said
to be enjoyed by every sovereign state. The interdependence of nations and the importance
of developing friendly relations between them, which is one of the purposes of the United
Nations, necessitate the establishment of diplomatic relations between them. However, since
no right of legation can be exercised without agreementbetween the parties, t he Commission
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accredited by another, nor can it be compelled to send its diplomatic
agents to other states. It is not obligatory that a state should be
diplomatically represented in every country it recognises nor is it
necessary that it should consent to receive envoys from all such states.
Diplomatic missions are opened in practice, as will be discussed more
fully in the next chapter, by mutual consent of the states concerned.
Recognition of a state does not therefore mean that all states recognising
the new state are bound to open diplomatic relations with it. The right
of legation, which is possessed by sovereign states is, however, im-
portant from the standpoint of international law in that it denotes the
capacity of a state in law to receive and accredit diplomatic envoys.
It is not every state that possesses this right since only independent
states, which are recognised, are competent in this respect. Consequent-
ly, when a state proposes to open diplomatic relations with another, the
first test it has to fulfil is that it is an independent state, and secondly
that it is recognised as such by the other state. Its government has
similarly to be recognised before any diplomatic relations can be opened.

The state practice also illustrates that there is no absolute right in a
state to have diplomatic representation in other states. This perhaps
accounts for the fact that in numerous bilateral treaties specific
stipulations are made for exchange of resident envoys. For instance,
several European countries in their treaties with China and Japan often
expressly stipulated for posting of diplomatic representatives. As early
as in 1614 the treaties between Holland and Sweden as also the treaties
with various German principalities provided for mutual accreditation
of resident envoys. The Treaty of Belgrade 1739 between Russia and
the Porte stipulated for a resident minister of Russia at Constantinople.
Within more recent years a number of treaties have been concluded
notably by Turkey and the Union of Soviet Socialist Republics, which
by their terms provide for the establishment of diplomatic relations,
and lay down the standard of treatment for diplomatic agents. Similar
provisions find place in the Treaty of Friendship between Turkey and
Poland of July 23, 1923 and in the treaties between Turkey and Austria,
Czechoslovakia, Germany, Hungary, the Netherlands, Norway, Spain,
Sweden and Yugoslavia. By the Treaty of Rapallo of April 16, 1922
Germany resumed diplomatic relations with Russia. Treaties have since
been concluded by the Soviet Union with various countries with the

did not consider that it should mention it in the text of the draft.”” Report of the Inter-
national Law Commission, 1oth Session. Commentaries on Article 1 of the Draft Articles
on Diplomatic Relations.
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same object. Similarly, the Pan American Convention on Diplomatic
Officers signed at Havana on February 20, 1928, which is a multipartite
treaty between the American States, provided in Article I that “States
have the right of being represented before each other through diplo-
matic officers.”” There are numerous other treaties of friendship in
which specific provisions for exchange of diplomatic representatives
are made.

Position of states not fully sovereign

As observed earlier the “right of legation,’” that is, the competence
to accredit and receive diplomatic envoys, is possessed normally by
states which are fully sovereign. The basis for this rule is that the right
of accrediting envoys is an attribute of sovereignty on the part of a
state, and it is only those states, which have full sovereignty over their
external relations, that can be said to possess this right. Nevertheless,
there are certain types of states, which, though not fully sovereign from
the point of view of international law, have been known to exercise this
right of legation. Cases of this type are, however, rare at present.

States which are not sovereign, that is, non-sovereign states or
territories may be classed as (i) colonies and dependencies, (ii) pro-
tectorates and vassal states and (iii) the states forming part of a feder-
ation.

Colonies. The colonies, colonial territories, and the dependencies
from the point of view of international law are part and parcel of the
state to which they belong; they do not possess sovereignty either
internally or externally. Consequently, they do not possess any right of
external relations and much less the right of exchanging envoys,
though a few of them are represented in some of the organs of the
United Nations or the specialised agencies. It may be mentioned that
India even prior to her independence was a member of the League of
Nations, and subsequently of the United Nations. But this did not give
her the right of exchanging envoys. In some cases, according to their
internal laws colonies form part of the metropolitan territory of the
colonial power, such as the French and Portuguese possessions overseas.
In other cases colonies have separate governments though under the
control of the colonial power as in the case of British territories like
Hong Kong, Aden etc. Whatever may be the status of these territories
from the point of view of their internallaws, it is clear that externally
and from the point of view of international law they have no status, and
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consequently there can be no question of right of legation on the part
of such territories.

Protectorates. A protectorate on the other hand is an independent
state which by means of a treaty surrenders itself to the protection of
a stronger state. The status of a protectorate depends very much on
the terms of the treaty of protection which regulates the relationship
between the protectorate and the protecting power. Broadly speaking,
many of these states retain their internal sovereignty whilst sur-
rendering the conduct of their external relations and defence to the
protecting state. Examples of this type of protectorate were the former
Malayan states like Johore and Kelantan, which now form part of the
Federation of Malaya, the British Persian Gulf protectorates, the
British Protectorate of Tonga, and the Indian Protectorate of Sikkim.
The British protectorates in Africa like Basutoland and Bachuanaland,
however, are more or less in the same position as colonies since the
African rulers of these territories had practically surrendered complete
sovereignty to the protecting power retaining authority over only
certain local matters. The protectorates of the first type are regarded
for many purposes as sovereign; 1 they were sovereign states prior to
their entering into the treaty of protection, and the question of their
possessing the right of legation would depend upon the extent of the
sovereignty which they may still retain under the treaty of protection.
In modern times none of the protectorates appears to possess this right
since in fact all of them have surrendered their sovereignty over exter-
nal relations to the protecting state. Some states like Muscat and
Oman in the Persian Gulf have, however, a right to receive consular
representatives. Formerly in a few rare cases certain protected states
under the suzerainty of another enjoyed this right. For instance, by
Article 16 of the Treaty of Kutchuk Kainardji between Turkey
and Russia concluded in 1774 two half sovereign provinces of
Moldavia and Wallachia, which were placed under the protection of
Russia, were each entitled to be represented by a charge d’affaires at
the court of Constantinople. Similarly, before the Boer war the South
African Republic, which was in the opinion of Great Britain a
state under British suzerainty, had established certain permanent
diplomatic missions in foreign states.

1 See Duff Development v. Government of Kelantan,(1924) A.C. 797.
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Federated states. A sovereign state which joins with another state or
states into an union of states which are federated into one federal state
often lose their identity as sovereign states from the point of view of
international law, and as such lose their right of legation. For example,
upon the union of Syria and Egypt in 1958 and the formation of the
United Arab Republic the former states lost their right of represen-
tation. Similarly, the various states constituting the United States of
America or Australia have no individual right of legation. However, in
former times before the First World War the component states of the
German Empire like Bavaria used to send and receive diplomatic
envoys from the other states constituting the German Empire as well
as foreign states. The position of the member states of U.S.S.R. is,
however, not so very clear as two of such states, namely Ukraine and
Byelorussia, are members of the United Nations. Nevertheless, from the
point of view of international law, it would seem that these states do
not possess the right of legation.

The Commonwealth of Nations

The position of the Commonwealth of Nations requires to be specially
mentioned. A number of text books had referred to the position of the
countries of the British Commonwealth as being examples of semi-
sovereign states enjoying the right to receive and accredit diplomatic
representatives. Before World War I the British possessions overseas
including Canada, Australia, South Africa, New Zealand, the Indian
Empire, the colonies and the protectorates together with Great Britain
and Ireland constituted one single entity for the purpose of internation-
al law with the King Emperor as the head of the state. The active and
dominant role played by the several territories of the British Empire
in the first World War paved the way for their self-government and
ultimate recognition as independent states within the Commonwealth.
In the Peace Conference that followed the war the Dominions of Canada,
Australia, New Zealand, and South Africa as well as India were given
separate seats, and each of them became entitled to the membership of
the League of Nations under the Covenant constituting the League. The
Imperial Conference of 1926 recognised the Dominions of Canada,
Australia, New Zealand and South Africa together with Great Britain
as being autonomous communities within the British Empire equal in
status and in no way subordinate one to another in any aspect of their
domestic or external affairs, though united by a common allegiance to
the Crown, and freely associated as members of the British Common-
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wealth of Nations. The Statute of Westminster passed in 1931 gave
legal recognition to this status. The result was that though the Do-
minions continued to owe allegiance to the King Emperor they became
sovereign independant states within the British Commonwealth. The
Dominions thus became competent to receive and accredit envoys from
and to foreign states whenever they chose to do so. The Dominions
amongst themselves, however, could not exchange envoys as the King
Emperor, being the head of state of all the Dominions, could not
accredit an envoy on behalf of one Dominion to himself as the head of
state of another Dominion. Thus the practice of exchanging officials
known as High Commissioners between the Commonwealth countries
grew up. In 1947 the Dominions of India and Pakistan were formed out
of the former Indian Empire and became states equal in status with the
other Dominions under the provisions of the Statute of Westminster
1931, and thus acquired the right of legation. In 1948 Ceylon, and
subsequently Ghana, Malaya, Nigeria, Cyprus, Sierra Leone and
Tanganyika acquired the same status. In the Commonwealth Confer-
ence of 1949 the position of the British Commonwealth underwent a
radical change. The Commonwealth Conference approved of India’s
continuance in her full membership of the Commonwealth even after
becoming a Republic on the basis of her acceptance of the Crown as the
symbol of free association of its independent member nations and as
such the head of the Commonwealth. The Conference defined the status
of the Crown on the one hand as the head of the Commonwealth, and
on the other hand as the head of the member ‘nations’ of the Common-
wealth which accepted the Crown as the head of state as well. In 1950
India declared herself a Republic within the Commonwealth having its
own head of state but recognising the British Crown as the head of the
Commonwealth. Pakistan and Ghana subsequently also adopted for
themselves a similar status. Canada, Australia, New Zealand and
Ceylon under their constitutions recognise the British sovereign as
their Queen and as the head of state. Malaya has its own elected head
of state whilst recognising the British sovereign as the head of the
Commonwealth. In practice today almost all the countries of the
Commonwealth receive and accredit envoys, and exchange among
themselves representatives known as High Commissioners. The
countries of the Commonwealth since the Statute of Westminster 1931
are fully independent states both internally and externally, and the
fact that some of them recognise the same institution as their common
head of state due to historical or sentimental reasons makes no difference
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to the position. They are full sovereign states, and as such the right of
legation possessed and exercised by them is in keeping with the general
principles of international law that sovereign states possess this right.
It would therefore not be correct to regard the states of the Common-
wealth as species of semi-sovereign states which possess the right of
legation.



CHAPTER III

ESTABLISHMENT
AND CONDUCT OF DIPLOMATIC RELATIONS

Opening of diplomatic relations

It has already been observed in the previous chapter that though
every sovereign independent state possesses the “‘right of legation,”
opening of diplomatic relations between states is a matter of agreement
between the governments concerned.l Even though a state may be
fully sovereign and recognised by other states, it is very likely that all
states will not be in a position to have diplomatic relations with it. In
recent years with the increasing number of newly independent sover-
eign states in the community of nations, the problem of maintenance
of diplomatic relations by establishment of permanent missions is be-
coming more and more acute, and the smaller nations find it im-
possible to maintain such missions at too many capitals due to lack of
trained personnel and difficulties of having sufficient foreign exchange
at their disposal. Accreditation of the same person as envoy to two or
more states has helped to solve the problem to some extent but even this
solution is not possible in all cases. The proposal of having one person
to act as the envoy of two or more states, adopted by the Vienna
Conference 1961, will no doubt help in relieving the burden of repre-
sentation, but it is yet to be seen as to how far this is followed by states
in practice in view of certain obvious practical difficulties. Apart from
these considerations, it may also be that having regard to the smallness
of interest that a state has to protect in another, or due to such factors
as disapproval of the policies or practices of the state, or the reper-
cussions that the establishment of a mission may have on neighbouring
countries, a state may not be willing to have a permanent diplomatic
mission in a particular state or states. Unwillingness on the part of a

1 Article 2 of the Vienna Convention on Diplomatic Relations 1961 is as follows: ‘“The
establishment of diplomatic relations between States, and of permanent diplomatic missions,
takes place by mutual consent.”
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state to open permanent diplomatic missions in some cases may give
rise to dissatisfaction especially when the other state is keen on
establishing such relations. It is, therefore, of the utmost importance
to bear in mind that non-establishment of permanent mission by one
state in another is in no way derogatory to the latter, nor does it have
any effect on the recognition of that state as a sovereign independent
member of the Family of Nations.

Steps towards establishment of diplomatic relations. Whenever a state
desires to open diplomatic relations with another, the first step it has
to take is to approach that state for agreement to establish its mission.
Such occasions may arise in the case of two existing states which had
not until then opened diplomatic relations but find it necessary or
possible to do so either due to the increase in the interests that require
to be protected, or availability of personnel or funds the lack of which
had stood in the way of establishment of such relations earlier. Oc-
casions for establishment of diplomatic relations arise more frequently
perhaps when a new state is admitted into the community of nations
as a fully sovereign state. A revolutionary change in the government
of an existing state may also in certain circumstances necessitate the
establishment of fresh diplomatic relations. In all such cases the
government of the country which desires the establishment of diplo-
matic relations must make the first approach. In the case of newly
independent states, the request should normally be made direct on a
government to government level; in other cases the approach may be
direct or it may be preceded by informal soundings through the
intermediary of the diplomatic representative of another state.

When an approach for establishment of diplomatic relations is made,
the request is generally examined in the Foreign Office. In considering
such a request the first question which the Foreign Office will naturally
examine is whether it would itself be in a position to establish its own
mission in the country which has sought establishment of diplomatic
relations, since the reciprocal establishment of missions by each other
is the most effective method of conducting relations between nations.
It may, however, be mentioned that there is nothing to prevent two
states from agreeing on other methods of conducting their diplomatic
relations, namely through their missions in a third state. The next
important factor that is normally taken into account is the extent of
its interest that requires to be looked after in the other state. Formerly
the quantum of such interest was determined by the number of nation-
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als resident in each other’s territory, the investments made by such
nationals, or considerations of development of trade and commerce.
Today, in addition to these factors one important matter which
governs a country’s decision is the question of votes in the United
Nations or the Specialised Agencies. The countries which were hitherto
considered to be unimportant from the point of view of a country’s
interest have assumed a much more important role having regard to
the fact that in the United Nations each member country has one
vote, and in that august assembly, which is the nerve centre of the
world politics, no country is too insignificant to be ignored. In addition,
the question of propaganda or publicity, and the fact that a country
may be considered to be a good listening post often enter the verdict
on the question of establishment of permanent missions. States
naturally find the expenditure on maintenance of such missions worth-
while for these considerations. The Great Powers as well as those states
which desire to take an active role in world politics are consequently
anxious to have missions in as many capitals of the world as possible.

Classes of diplomatic agents

When agreement is reached on the question of opening of diplomatic
relations, the next matter to be considered is the class of envoys that
should be exchanged between the states concerned.l Although it is not
obligatory that the heads of missions by whom the states are to be
represented in each other’s territory must be of the same class, it is the
normal diplomatic practice, though there are exceptions, to exchange
envoys of the same class. In recent years, however, any differentiation
based on the class to which an envoy belongs has practically disap-
peared save in the case of their precedence.2

The classification of diplomatic agents in well defined categories was
done for the first time in the Congress of Vienna 1815 which was later
modified in the Congress of Aix la Chapelle 1818. Under these regu-
lations the diplomatic representatives were divided into following
classes:

(1) Ambassadors.

(2) Envoys and Ministers Plenipotentiary.

1 ““The class to which the Heads of their Missions are to be assigned shall be agreed between
states.” (Article 15 of the Vienna Convention 1961).

2 Clause 2 of Article 14 of the Vienna Convention 1961 provides: ‘““Except as concerns
precedence and etiquette, there shall be no differentiation between Heads of Missions by reason
of their class.”



I8 DIPLOMATIC RELATIONS, FUNCTIONS AND PRIVILEGES

(3) Ministers resident accredited to the sovereign, and

(4) Chargé d’Affaires accredited to the Minister of Foreign Affairs.

This classification holds good even today with the exception that
Ministers Resident are no longer regarded as heads of mission.! The
representatives of the Pope were known as legates or nuncios who
ranked with the ambassadors, and internuncios who ranked with
ministers plenipotentiary.

In the Vienna Regulation 1815 it was stated that ambassadors, legates
and nuncios alone have repw:sentative character, and by this was
meant that diplomatic agents of this class only were considered as
representing the person of their sovereign. Their privileges were
originally founded on the supposition that they alone were competent
to carry on negotiations with the sovereign himself. This, however, has
no real significance in the modern context for ambassadors as a rule
deal only with the Minister for Foreign Affairs even in countries which
preserve a monarchical form of government. It is sometimes supposed
that an ambassador can demand access to the person of the head of the
state at any time, but this is not the case as the occasions on which the
ambassador can speak with the head of the state are limited by the
etiquette of the court or the government to which he is accredited.2

In the 19th century and in the first two decades of the present
century, the diplomatic representatives of the rank of ambassadors
were exchanged with a certain amount of discrimination since the
theory that ambassadors were personal representatives of their sover-
eign or the head of state still persisted. Ambassadors were sent usually
to Great Powers or to countries which were considered to be tradition-
ally friendly. The United States of America until 1893 did not appoint
diplomatic agents of the ambassadorial rank and consequently foreign
diplomatic agents accredited to Washington prior to- that time were
also of a lesser rank. The Swiss Confederation whilst receiving am-
bassadors from various countries did not until very recently accredit
any ambassadors of its own. At the beginning of Queen Victoria’s
reign United Kingdom had ambassadors only at Vienna, St. Petersburg
and Constantinople. An ambassador to Berlin was appointed in 1862,
that at Rome in 1876, at Madrid in 1877 and at Washington in 1893.

1 Article 14 of the Vienna Convention 1961 has adopted the following classification:
‘“‘Heads of Mission are divided into 3 classes, namely,

(a) that of ambassadors or nuncios accredited to Heads of State, and other heads of mission
of equivalent rank;

(b) that of envoys, ministers and internuncios accredited to heads of State;

(c)that of chargés d’affaires accredited to Ministers for Foreign Affairs.”

2 Satow., A Guide to Diplomatic Practice, 4th ed., para 287, p. 167.
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In the present century during the first three decades United Kingdom
opened embassies only in Tokyo, Brussels, Rio-de-]Janeiro, Lisbon,
Buenos Aires, Warsaw and at Santiago.

The class of diplomatic agents known as envoy extraordinary
and minister plenipotentiary, constituted the second class of diplomatic
representatives and Ministers resident formed the third class. Both
these classes of diplomatic representatives were accredited to the head
of state though unlike ambassadors they were considered not to have
any personal right of audience with the sovereign. In modern practice
accreditation of Ministers resident as head of a mission appears to have
been discontinued. In fact the recent Vienna Convention on Diplomatic
Relations mentions only of one class of ministers together with envoys
and internuncios as head of mission. However, in the case of a number
of important missions it has been customary to give the rank of a
Minister (presumably equivalent to Minister resident) to the deputy
chief of the mission and occasionally to some of the other senior
diplomats.

Until recently envoys extraordinary and ministers plenipotentiar
constituted the great majority of diplomatic agents. In recent years,
however, and especially since 1940 the tendency has been generally to
upgrade the existing legations to embassies and in case of fresh
diplomatic relations to have the same on an embassy level. The newly
independent countries have not been slow to fall in line with this recent
trend, and now it has practically become the universal practice to
establish diplomatic relations on an embassy level and to exchange
ambassadors. In view of this growing tendency on the part of states
to appoint ambassadors rather than ministers, the International Law
Commission considered the question of abolishing the title of minister
or at any rate to do away with the difference in rank between the class
of ministers and of ambassadors. The inevitable result of this trend in
multiplication of embassies has diminished the importance and prestige
of the title of ambassador, and accreditation of an ambassador is no
longer regarded as a compliment from the initiating country to the
other. The Vienna Conference of Plenipotentiaries also considered the
possibility of abolishing the class of diplomatic agents known as
ministers but it was felt that even without any specific provision at
present the class would soon disappear by itself.

The chargés d’affaires are accredited to the Minister for Foreign
Affairs and not to the head of the state though circumstances have
occurred in which their credentials have been addressed to the head of
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state.l In modern practice a chargé d’affaires is rarely accredited by
one state to another as a permanent measure.2 They are generally
accredited to governments which are newly recognised after a civil war
or a revolution. For example, Great Britain had posted only a chargé
d’affaires in Peking after its recognition of the Communist regime.
There are many instances when states opening diplomatic relations
with new countries, which had achieved independence by breaking
away from a larger entity, or with new governments formed following
upon a civil war or revolution had agreed only to accredit a chargé
d’affaires at first. The status of their representative was, no doubt,
raised to that of ambassador or minister when conditions settled down.
Chargés d’affaires ad interim are appointed pending the arrival of the
head of mission as a temporary measure and on all occasions
when the head of the mission is away from his post. The Vienna
Convention 1961 provides that if the post of the head of the mission is
vacant, or if the head of the mission is unable to perform his functions,
a chargé d’affaires shall act provisionally, and the name of the chargé
d’affaires shall be notified either by the head of the mission or by the
Foreign Office of the sending state to the appropriate Ministry of the
receiving state.3

As regards the diplomatic relations of the Papal state, it may be
stated that legates, who were always cardinals, were papal ambassadors
extraordinary charged with special missions, primarily representing
the Pope as head of the church. They were sent only to the states which
acknowledged the spiritual supremacy of the Pope. The papal repre-
sentatives of the second class corresponding to ministers plenipotenti-
ay have been designated internuncios. Legates, however, are not at
present regarded as heads of missions.4

The diplomatic representatives who are exchanged between Common-
wealth countries are known as High Commissioners. This designation,
as stated earlier, has a historical significance and is still continued in
the inter-Commonwealth relations in spite of the changed structure of
the Commonwealth. In their precedence and functions High Com-
missioners are regarded as ambassadors. Originally the High Com-
missioners were not regarded as diplomatic representatives as they did

1 Satow, op cit., p. 170.

2 For a considerable period of time, however, Austria, Chile and Mexico were represented
in New Delhi by chargés d’affaires en pied.

3 See Article 19 of the Convention.

4 See International Law Commission’s Report of the Tenth Session - Commentary on
Article 13.
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not possess the character of the representatives of the sovereign but
were merely the representatives of their respective governments. They
did not appearin the diplomaticlist, nor were they entitled to diplomatic
immunities although they were generally granted exemption from fiscal
and other dues. With the changed structure of the Commonwealth and
the admission of self-governing countries from the continents of Asia and
Africa some of whom have their own heads of state, the position and
status of High Commissioners have undergone considerable change. In
the United Kingdom under a proposal approved by King George VI in
1948, the High Commissioners representing member countries of the
Commonwealth were given same precedence as ambassadors, and under
the Diplomatic Immunities (Commonwealth Countries and Republic of
Ireland) Act 1952, the High Commissioners enjoy same immunity from
legal process as diplomatic representatives of foreign countries. Though
the category known as High Commissioners is not mentioned as a class
of diplomatic agents in the Draft Articles prepared by the Internation-
al Law Commission, it is quite clear that in international practice,
having regard to the increasing number of countries in the Common-
wealth, the High Commissioners should be regarded as a class of
diplomatic agents ranking with ambassadors. This position has been
recognised in the Draft Articles prepared by the Asian-African Legal
Consultative Committee.! In the Vienna Convention 1961 the reference
to “other Heads of Missions of equivalent rank’ would presumably
mean High Commissioners.

Concurrent accreditation of diplomatic agents

It has been observed earlier that though the establishment of a
permanent diplomatic mission in the territory of each other is the most
effective way of carrying on diplomatic relations, states may agree that
the diplomatic relations shall be carried on through their diplomatic
missions in a third state. This practice is becoming fairly common in
recent years having regard to the increase in the number of full sovereign
statesin the family of nationsand the necessity of maintaining diplomatic
relations ¢nter se. In such cases what is generally done is to accredit
the same person as the ambassador or minister to two or more states.
It is also customary to have a permanent mission in the territory of the

1 See Draft Convention on Functions, Privileges and Immunities of Diplomatic Agents,
Article 14 ~ Proceedings of the Third Session of the Asian—African Legal Consultative Com-
mittee.
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state with a Secretary in charge and designated as charge d’affaires ad
imterim whilst the ambassador or the minister who is accredited to that
state is resident in another capital. For example, the ambassadors of
various states accredited to the United States of America and resident
in Washington are often accredited concurrently to Mexico, Canada
and other American states. The Indian ambassador in Washington was
until recently the ambassador to Mexico though there was actually a
mission established by India in Mexico which was in the charge of a
charge d’affaires. Ambassadors resident in Delhi are sometimes con-
currently accredited to Nepal, Burma, or Ceylon and even to Malaya
or Indonesia. The ambassadors accredited to the U.S.S.R. are also
accredited to some of the Eastern European states.

In deciding upon the question as to whether the same person can be
accredited concurrently as the head of mission to a country or countries
other than where he is resident, it is important to consider whether
there is any conflict of interests between the countries to which the
same person is being accredited concurrently as the head of mission. An
ambassador or minister is expected to interpret his country’s policies
to the country where he is accredited and at the same time to show an
understanding of the policies of the latter. Consequently if the same
person is accredited to two or more countries whose interests on vital
matters are in conflict, it would be extremely difficult for him to
discharge his functions. There is also the question of his personal
embarrassment. An ambassador is often expected by the government
of the country to which he is accredited to explain their viewpoint to
the ambassador’s home government, and to seek support for such
point of view in respect of their particular claim or claims against
another or other state or states, or in world affairs generally, and if the
same person was accredited concurrently to the states who had
disputes or whose interests were in conflict he would find it extremely
difficult to be a persona grata with either government.

There are some states who had objected in the past to the multiple
accreditation of an envoy; for instance, the Holy See objected to the
accreditation of the same person as ambassador to itself as well as
ambassador to Italy. In 1929, the Netherlands objected to the con-
current accreditation of the ambassador of the Serb-Croat-Slovene
state to Netherlands and Belgium. It has also often been considered
undesirable to accredit the same person to Norway and Sweden due to
historical reasons. Instances where accreditation of an envoy to two or
more states may cause embarrassment are innumerable. To take an
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example, it would be highly undesirable to have the same person
accredited as ambassador concurrently to Israel and any of the Arab
states. Similarly, concurrent accreditation to India and Pakistan or to
the United States and Cuba ought to be avoided. It is, therefore,
desirable to proceed with caution whilst deciding upon the question of
concurrent accreditation of an envoy to two or more countries.

Though it is not necessary from the point of view of international law
to seek the consent of the receiving state in the matter of concurrent
accreditation of an envoy, it would seem to be clear that the receiving
state is entitled to object to the accreditation of an envoy concurrently
with his accreditation to another state. The question was fully discussed
in the International Law Commission of the United Nations which
recommended that unless objection is offered by any of the receiving
states concerned a head of mission to one state may be accredited as
head of mission to one or some other states.! This position has been
accepted in the Vienna Convention 1961. Article 5 of the Convention
provides that the sending state may after it has given due notification
to the receiving state concerned accredit a head of mission or assign any
member of the diplomatic staff to more than one state unless there is
express objection by any of the receiving states. This article further
embodies the recent practice in providing that where a state accredits
a head of mission to more than one state it may establish a diplo-
matic mission headed by a charge d’affaires ad intersm in each state
where the head of mission has not his permanent seat.

As already stated, the Vienna Conference was agreed on principle
to the accreditation of the same person as the envoy to represent two
or more states if no objection was raised by the receiving state. Article 6
of the Convention makes special provision for cases of this type. This
appears to be a completely novel development in the field of diplomatic
relations. The formula seems to have been evolved primarily to meet
the requirements of small nations and newly independent countries
who may find it difficult to arrange for diplomatic representation at
too many capitals of the world. It is difficult to visualise as to how far
such an arrangement would be adopted in the practice of states for it
is obvious that unless the interests of two states are identical it would
not be possible for them to agree to their being diplomatically repre-
sented by the same person. There would also be difficulties with regard

1 See Article 5 of the International Law Commission’s Draft adopted at the Tenth Session.
See also Summary Record of Discussions of the International Law Cominission, Tenth
Session, pp. 100-101.
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to internal Foreign Service Rules and Regulations of the countries
concerned.

Appointment of the head of mission

Appointment of diplomatic representatives is made by and in the
name of the head of the state, though he is usually advised by the
Minister for Foreign Affairs and such other officials as may be necessary
in accordance with constitutional practice in each country. In most
cases, the preliminary selection is made by a board of senior officers of
the government who report to the Minister for Foreign Affairs. In the
United Kingdom and the Commonwealth countries which accept the
Queen of England as the head of state, the appointments are made in
the name of Her Britannic Majesty though invariably the actual
selection is done by the Minister for Foreign or External Affairs, or the
cabinet or council of ministers of each country. In the United States
of America, the President as the Chief Executive makes the appoint-
ment but all appointments of heads of missions require the concurrence
of the Senate by reason of the provisions of Article II, Section 2 (2) of
the Constitution.

Formerly, when the posts of ambassadors were few and carried the
distinction of being the personal representatives of monarchs, senior
politicians were usually appointed to such posts, and an ambassadorial
rank was often considered to be interchangeable with a place in the
cabinet. In recent years in the United Kingdom, there have been but
a few of such appointments of senior politicians, and the tendency has
been to make these appointments exclusively from the personnel of the
regular Foreign Service. Of the few senior politicians appointed in recent
years by Britain to diplomatic posts, mention may be made of the Earl
of Halifax as Ambassador to Washington from 1941-1944, Viscount
Templewood as Ambassador to Madrid from 1940-to 1944, Mr. Duff
Cooper as Ambassador to Paris, and Mr. Malcolm Macdonald as High
Commissioner to India. In the United States of America, though
appointments as heads of missions are being made more and more from
the regular service there are still a number of posts which are given to
politicians who are members or supporters of the political party in
power. In the U.S.S.R., appointments are made apparently on political
grounds. In France and other West European countries, the heads of
missions are generally appointed from career diplomats. In the newly
independent countries the question of selection of ambassadors often
creates a problem since they do not have at the time of their inde-
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pendence a Career Service from which to appoint the heads of their
diplomatic missions. In India, the first appointments as heads of
missions, upon her attainment of independence, were from the rank of
senior politicians or civil servants who had distinguished themselves
in internal administration; but gradually during the last few years a
strong Foreign Service has been built up, and most of the appointments
save to a few major posts are made from their ranks. Of the notable
senior politicians who held the headships of Indian diplomatic missions,
mention may be made of Dr.S. Radhakrishnan, Ambassador to
Moscow, who is now the President of the Indian Republic, and of Mrs.
VijayalakshmiPandit,aformer President of the U.N, General Assembly,
as Ambassador to Moscow and Washington and as High Commissioner
to London. In Japan, the posts are generally held by Foreign Service
personnel though some persons from public life are appointed at times.
In the newly independent countries of Asia and Africa, however, the
majority of appointments continue to be filled by persons in public life
or senior civilian officials. A number of persons who have held cabinet
ranks in Indonesia or in Pakistan have since been appointed to am-
bassadorial posts. Mr. Ali Sostroamidjojo, at one time Prime Minister
of Indonesia, and Dr. Ahmad Soebardjo, a former Foreign Minister of
Indonesia, are at present holding diplomatic assignments. Mr. Mo-
hammad Ali, a former Prime Minister of Pakistan, also held several
ambassadorial posts.

Agrément

When the appointment of a head of mission has been provisionally
decided upon, the name of the envoy, who is sought to be appointed,
has to be submitted to the government of the receiving state as soon
as possible and their agrément received for such appointment. Every
state has the right to refuse any particular individual, whether it be
on the ground of his personal character or of his previous record. For
instance,if heisknownto have entertained sentiments of enmity towards
the state to which it is proposed to accredit him, that state may well
object to receive him. In recent years, states have refused to accept
particular individuals as diplomatic envoys on various grounds. It is
difficult to cite many specific cases since as a rule such refusals are
communicated confidentially, and governments are reluctant to divulge
them. After World War II, a certain diplomat who was proposed to be
accredited to a particular South East Asian country is believed to have
been refused on the ground that the individual concerned had been
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there as an officer in the Occupation Army during the War. The fact
that a particular individual is known to hold a strong political belief in
favour of certain ideologies often constitutes a ground for refusal to
accept him. In Satow’s A Guide to Diplomatic Practice, certain past
instances are mentioned,! such as the refusal of Emperor Nicholas of
Russia to receive Sir Stratford Canning in 1832 on the ostensible ground
that the appointment was made without previous notice having been
given. Sweden in 1757 refused to accept the British envoy Goodrich
because after his appointment he had visited a prince with whom
Sweden was at war. In 1847, the King of Hanover declined agrément to
the appointment of an envoy on the ground of his being a Roman
catholic. Again in 1891, China refused to accept the United States
Minister, Mr. Blair, as he was reported to have “‘bitterly abused China
in the Senate.”” In 1885, Italy refused to receive Mr. Keily as the United
States Minister without assigning any reason. Austria refused the same
person on the ground that he was wedded to a Jewess by civil marriage.

Formerly, there was a good deal of controversy as to whether a
country could refuse to accept a person who is appointed by another
as its envoy. It was asserted by certain states including Great Britain
that it was the right of every sovereign state to make its own selection
of its diplomatic agent and no one had a right to object to it. The sequel
was that at times differences arose between states over the appointment
of a particular individual, and this led either to rupture of diplomatic
relations or in their being left in the charge of a chargé d’affaires. For
instance, the refusal of Russia in 1832 to accept Sir Stratford Canning,
as mentioned above resulted in rupture of diplomatic relations between
Britain and Russia. Again, the refusal on the part of Austria to accept
Mr. Keily as the United States Minister on grounds considered to be
insufficient resulted in the United States legation being left in the hands
of a Secretary as chargé d’affaires.

Reasons for refusal of agrément. Another question which also arose
was whether a state which refused to accept a particular person as the
envoy of another state was bound to give its reasons, and if so, whether
the state which had appointed the envoy could question the sufficiency
or otherwise of the reasons furnished. It is, however, now beyond
controversy that the receiving state has a right to object to the
accreditation of any particular individual as envoy of a foreign state.2

1 Satow, op. cit., pp. 135-37
2 Article 8 of the Pan American Convention of February 20, 1928 provides:“No state
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In the course of discussions on the subject in the International Law
Commission, the question had arisen whether agrément was required in
the case of chargés d’affaires who were heads of missions. The Com-
mission was of the view that whilst agrément was not necessary in the
case of chargé d’affaires ad tnterim, it was required in all other cases.!
It was debated at length bothin the International Law Commission and
in the Asian-African Legal Consultative Committee as to whether a
state could refuse agrément except on reasonable grounds, but no
definite recommendation was made on this aspect of the matter. The
question as to whether a state should or should not give reasons for its
refusal to give agrément is left to the discretion of each individual
state.2 Satow mentions that it is a matter of dispute as to whether a
refusal must or must not be accompanied by a statement of the grounds
on which it is made but if in such a case the reasons are asked for and
they are not given, or if it appears to the government whose candidate
has been refused that the grounds alleged are inadequate that power
may refuse to make an appointment, and prefer to leave its diplomatic
representation in the hands of a chargé d’affaires.3

The normal practice today is to submit the name of the person,
whom it is desired to appoint, before hand to the head of the state to
whom he is proposed to be accredited. This is done confidentially and
the views of the receiving state are also communicated confidentially.
Until the agrément is received, the practice now is not to make any
announcement of the appointment. In the case of appointment to the
headship of a mission newly opened, the communication is usually sent
by the Foreign Minister of one state to the Foreign Minister of the
other. In the case of existing missions, the request for agrément is
either sent through the retiring envoy or through the chargé d’affaires
ad interim.

Appointment of a national of the recetving state

Appointment of a national of the receiving state to a diplomatic post
can be but a rare occurrence in the present day. Even in the past, a

may accredit its diplomatic officers to other states without previous agreement with the
latter. States may decline to receive an officer from another, or having already accepted
him may request his recall without being obliged to state the reasons for such a decision.”
Article 4 of the Vienna Convention 1961 prescribes that ‘“The sending states must make
certain that the agrément of the receiving states has been given for the person it proposes
to accredit as head of the mission to that state (and that )the receiving state is not obliged
to give reasonus to the sending state for a refusal of agrément.”

1 Yearbook of International Law Commission, 1958, p. 100

2 Ibid.

3 Satow, op. cit., p. 135
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national of a state was seldom received as the envoy of a foreign state
in his own country. In France, it appears to have been for some time
settled as a constitutional maxim that French citizens are not admissi-
ble as foreign ambassadors or ministers in Paris, and for nearly a
hundred years past the British Government has refused to receive
British subjects as heads of foreign missions. For instance, in 1878 Mr.
M. Hopkins, who in the absence of the Hawaiian envoy desired to be
recognised as the chargé d’affaires, was informed that being a British
subject he could not be received in that capacity. In Britain, the
objection to receiving British subjects as members of a foreign mission
was not applied to posts of Secretaries in missions of certain oriental
countries in the past. The Chinese, Japanese and Siamese missions had
from time to time employed British subjects in that capacity. But even
in these cases the government of the United Kingdom made it a
condition of their reception that they were not to be regarded as
entitled to diplomatic immunities and privileges or to protection
afforded to the diplomatic body in the Statute of Queen Anne. In the
United States of America, it is a rule of the Department of State that
no citizen of the United States shall be received by it as the diplomatic
representative of a foreign country, but this rule appears to have been
of a flexible character in its application. For instance, in the year 1880
one Mr. Camacho, a native of Venezuela but a naturalised citizen of the
United States, was accepted by Washington as the Venezuelan
Minister to the United States. On the other hand the State Department
refused to recognise General O’Beirne who was accredited as the
diplomatic representative of the Transval Republic to the United
States. In the 19th century several smaller German states were, how-
ever, represented at Vienna by Austrians.l

Though the accreditation of a national of the receiving state as the
diplomatic envoy or as a diplomatic officer in a foreign mission is
neither encouraged nor recognised in many countries, the possibility of
such cases arising cannot altogether be ruled out especially in the case
of countries which have recently attained their independence. For
instance, in 1948 shortly after achieving independence, Pakistan
accredited to India as its High Commissioner one Mr. Mohd. Ismail
who was an Indian national. This case is, however, not a direct illus-
tration of a national of the receiving state being received as a diplo-
matic envoy since both India and Pakistan at that time were dominions
owing allegiance to the Crown and the Indian and Pakistani citizenship

1 Satow, op. cit., p. 138.
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laws had not been finalised. But since occasions may arise for accre-
ditation of a national of a receiving state, the International Law Com-
mission recommended that such appointments should be made only
with the express consent of the receiving state.l The requirement of
obtaining such consent would apply also to cases of persons who are at
the same time nationals of both the receiving and the sending states.
It is open to the receiving state to stipulate at the time of giving its
consent that the person received shall not be entitled to diplomatic
immunities or privileges as had been done in some cases in the past by
the Government of the United Kingdom. In fact, in the Pan-American
Convention of 1928, it has been provided in Article 8 that states are free
in the selection of their diplomatic officers but they may not invest
with such functions the nationals of a state in which the mission must
function without its consent. The Asian-African TLegal Consultative
Committee in its Draft Convention on the subject has recommended
that even if a state gives such consent, it can withdraw the consent at
any time.2 Article 8 of the Vienna Convention 1961 provides that
members of the diplomatic staff of the mission should in principle be
of the nationality of the sending state. It is further provided that
members of the diplomatic staff may not be appointed from the
nationals of the receiving state except with the consent of that state
which may be withdrawn at any time. The position is the same with
regard to nationals of third states.

Size of diplomatic mission

It had hitherto been recognised that once agreement was reached on
the question of opening of a diplomatic mission, it was up to the sending
state to determine upon the size of its mission, namely the number of
officials and staff that should be posted in its mission having regard to
the volume of work and the interest it had to protect in the receiving
state. In recent years, however, a real problem has arisen by an
inordinate increase in the staff of some of the diplomatic missions due
to a variety of factors which create difficulties for the receiving states
in some cases. The question had, therefore, arisen as to whether the
receiving state could in any way object to having a very large staff in a
diplomatic mission having regard to the fact that the hitherto accepted
practice had been to leave the discretion as regards the size of a
mission to the sending state. The International Law Commission had

1 See Article 7 of the Draft Articles prepared by the International Law Commission.
2 See the Report of the Asian-African Legal Consultative Committee, 3rd Session.



30 DIPLOMATIC RELATIONS, FUNCTIONS AND PRIVILEGES

discussed the problem in some detail, and it recommended that in the
absence of specific agreement as to the size of the mission, the receiving
state may refuse to accept a size exceeding what is reasonable and nor-
mal having regard to circumstances and conditions in the receiving
state and to the needs of a particular mission.! The formula recom-
mended by the Commission, it would be seen, is somewhat vague and is
capable of resulting in disagreement or disputes. There was no corre-
sponding provision in the Havana Convention on Diplomatic Officers
but the Asian-African Legal Consultative Committee in its Draft
Articles on the subject has taken the same view as the International
Law Commission. The Commission was of the opinion that a provision
regarding limitation of the size of the staff of a diplomatic mission did
not form part of existing international law because the problem was
new. The Commission felt that by adoption of the principle concerning
limitation of the staff, the needs of a diplomatic mission were not
jeopardised in any way, since in deciding upon the strength of the staff
the mission’s needs must constitute one of the decisive considerations.
The Commission recommended that in a given case, should the receiving
state consider the staff of a mission unduly large, it should first
endeavour to reach an agreement with the sending state. The majority
in the Commission took the view that failing such agreement, the
receiving state should be given the right within certain limits to refuse
to accept a size exceeding what is reasonable and normal.2 The Govern-
ment of the United States was, however, of the view that the limitation
should be on the basis of reciprocity.3 The Vienna Conference of
Plenipotentiaries accepted the recommendations regarding the limi-
tation of staff. The Vienna Convention now provides in Article II that
in the absence of specific agreement as to the size of the mission, the
receiving state may require that the size of a mission be kept within
limits considered by it to be reasonable and normal having regard to
circumstances and conditions in the receiving state and to the needs of
the particular mission. It is further provided that the receiving state
may equally within similar bounds and on a non-discriminatory basis
refuse to accept officials of a particular category.

Appointment of the staff of the mission
The staff of a mission is broadly divided into two categories, namely

1 See Article 10 of the International Law Commission’s Draft Articles.

2 See Commentaries on Articles ro of the Draft.

8 See the comments of the United States Government on Draft Articles of the International
Law Commission. U.N. Doc.A/CN. 4/116.
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diplomatic and non-diplomatic. In addition, there are various types of
attachés who perform certain specialised functions in the missions. Very
often the attachés are equated for the purposes of their rank, prece-
dence and immunities with members of the diplomatic staff.

The diplomatic staff, thatis, those who perform or are supposed to
perform functions of a political and diplomatic character falls within
the categories of Minister or Minister-Counsellor, Counsellor, First
Secretary, Second Secretary and Third Secretary. In some cases,
diplomatic officers on training who are posted at a mission are desig-
nated as ‘Attachés.’” It is not always that a diplomatic mission will have
officers of all these categories, and in fact it is only in important
missions that one may expect to find a minister, minister-counsellor or
counsellor. The number of secretaries of various grades again would
depend upon the size of the mission and the volume of work that may
have to be handled. Formerly, when possession of some private means
was considered to be essential for the appointment to posts in diplo-
matic missions, appointments were often made ad koc, and younger
sons of noble families sometimes preferred to spend a tenure abroad as
an attaché in a diplomatic mission before going in for a political career.
The diplomatic posts of those days, confined practically to a few
capitals in Europe, such as London, Paris, Vienna, Madrid, St. Peters-
burg and Istanbul, usually offered enough attractions to young men of
the aristocracy. Gradually, however, with the increase in the number
of diplomatic missions located in various parts of the world and the
changes brought about in the functions of diplomatic officers the need
for specialisation was strongly felt which led to the formation of Career
Diplomatic Services. Today it has become almost the invariable
practice to restrict appointments in the staff of the diplomatic missions
to members of a Career Service. Britain, United States, Japan and most
of the Western European countries have maintained such Career
Services for some time past. The Commonwealth countries and many
of the newly independent countries in Asia have also built up their
Foreign Services within the past few years. In Britain, recruitment to
the diplomatic service is made on the basis of open competition based
on a written examination and a personality test. The qualification of
possession of private income had been abolished some years ago. The
Commonwealth countries like Canada, Australia, India, Pakistan and
Ceylon follow more or less the same pattern. The countries of the
European continent as well as Asian countries, which follow the
continental system, have a more rigid and intensive scheme of training



32 DIPLOMATIC RELATIONS, FUNCTIONS AND PRIVILEGES

for their entrants to the Foreign Service. A number of eastern European
and South American countries, however, appear to prefer making
appointments to the posts in their missions on an ad hoc basis and on
political grounds. It has been inevitable in the case of the newly
independent countries to make appointments to their Career Services
initially on the basis of “open market recruitment’’ or to make appoint-
ments on an ad hoc basis, but gradually the system of competitive
examination is becoming the only basis for recruitment into the service.

Whatever may be the method of appointment of the diplomatic staff
of a mission, it is well accepted that the sending state may freely make
appointments to these posts. It is entirely at the discretion of that state
to choose the personnel of its mission. It would, however, appear to be
clearly in the interests of both states that the mission should not have
among its members persons whom the receiving state finds unaccepta-
ble. Unlike the case of a head of mission, it is not necessary in the case
of other members of the mission to submit their names in advance to
the government of the receiving state and to obtain their agrément. The
receiving state can, nevertheless, declare any such person as a ““persona
non-grata’’ if it has objection to the appointment of the person
concerned. In such a case, the sending state is bound to recall him. A
practice has therefore been growing up in recent years of furnishing the
curriculum vitae of all diplomatic officers to the Foreign Office of the
receiving state, so that if the Foreign Office has any objection to re-
ceiving any individual officer it can convey its objection confidentially
without making a public declaration of ‘““persona non-grata.”’ Since all
diplomatic officers are as much ‘““public ministers’’ as the head of the
mission, and since it is they who assist the head in the performance of
his diplomatic functions, it is of importance that they should be
acceptable to the receiving state without reservation. In the diplomatic
practice of today, there are hardly any instances where non-acceptance
of a particular individual leads to controversy, as the states generally
pay due regard to the objections of the receiving state and do not insist
on their choice. However, difficulties are sometimes created by ap-
pointment of ‘“under cover’” men to diplomatic posts by certain
countries, that is, persons, who though appointed to diplomatic posts,
do not in reality perform diplomatic functions. Making of such ap-
pointments can well be regarded as abuse on the part of a state of its
right to make appointments to diplomatic posts. In such cases, the
personis bound to be declared persona non-grata if the receiving state
is able to detect the true functions of the official concerned. If the
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practice of furnishing curriculum vitae in respect of all officials becomes
of universal application, instances of abuse of right in this manner are
likely to become less.

Non-diplomatic staff

Non-diplomatic staff of a mission, who are sometimes termed as the
subordinate diplomatic staff, consists of various categories of personnel.
They range from office superintendents and registrars to stenographers,
typists, clerical assistants, cypher clerks, messengers and chauffeurs. It
is inevitable that some members of staff of these categories would need
to be locally recruited as the expenditure on having home based staff
even for such minor posts would be much too heavy. Moreover, every
diplomatic mission finds it necessary to have some persons in the staff
with a good knowledge of the local language and local conditions, and
persons with these qualifications would be more easily found from the
nationals of the receiving state. In some countries, it has been found
convenient to engage also nationals of third states to such posts for
reasons of economy. For instance, the diplomatic missions in the United
States often find it cheaper to employ Canadian nationals who are
equally well conversant with local language and conditions.

In the case of appointment of subordinate staff also, the right of
making the appointment belongs to the sending state. Though a
member of the subordinate staff cannot be declared persona non-grata,
as that term applies only to diplomatic officers, the receiving state may
object to the appointment of any particular individual who may be
found objectionable to the receiving state. In the case of ““home-based”’
staff, that is, the nationals of the sending state who are appointed by
the Foreign Office of the sending state, it would therefore be desirable
to follow the practice of furnishing curriculum vitae to the Foreign
Office of the receiving state to avoid any possible misunderstanding. It
may be stated that many states have now formed Career Services to
which the home based staff appointed to subordinate posts in their
diplomatic missions belong. In Britain and India, most of such personnel
belong to the Division “B’’ of the Foreign Service.

Locally recruited staff. In cases where the subordinate staff is to be
locally recruited, it is possible to recruit such personnel from the
nationals of the sending state who may be residing there, the nationals
of the receiving state, or even nationals of third states. These ap-
pointments are made generally on a temporary basis. Although there
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are no restrictions in respect of such appointments subject, however, to
the right of the receiving state to object to the appointment of any
particular individual, it is necessary that the Foreign Office of the
receiving state should be notified of all appointments. It is important
to bear in mind that nationals of third states, which are not on friendly
terms with the receiving state, ought not to be appointed. It should be
mentioned that the local laws of many countries require their citizens
not to work in the diplomatic missions of foreign states without the
express permission of their governments. Although such rules govern
the relations only between the citizens and their government, it is best
to ensure before making an appointment that the person concerned
has obtained the permission of the government of the receiving state.

Attachés

One of the modern trends in diplomatic practice has been the ap-
pointment of a number of attachés in the staff of the mission to deal
with specialised types of work. Such persons are by agreement between
the sending and the receiving states usually given diplomatic rank, or
are equated to such rank for the purpose of their precedence and
immunities. To this class falls the Military, Air or Naval Attachés, the
Commercial Attachés (who are sometimes designated Commercial
Counsellor or Secretary according to the seniority of the person) and
the Press and Information Attachés.

Service attachés. The posting of Military, Naval or Air Attachés has
been in vogue for some time past. The main function of these officials
is to liaison between the armed forces of the two countries. These
officers do not come under the Foreign Office, though they are sub-
jected to the control of the head of the mission. The rank of an Army
Attaché would vary from that of a Major General to that of a Lieutenant
Colonel according to the importance of the work and the size of the
mission. Having regard to the fact that some states have been found to
be carrying on military intelligence through such attachés, the Inter-
national Law Coramission in its Draft Articles has recommended that
in the case of Service Attachés, the receiving state may require their
names to be submitted before hand for its approval.l This position was
accepted by the Vienna Conference of Plenipotentiaries and incorpo-
rated in the Convention.

1 See Article 6 of the International Law Commission’s Draft Articles. Article 7 of the
Vienna Convention 1961.



ESTABLISHMENT AND CONDUCT 35

Commercial attachés. The Commercial Counsellors, Secretaries or
Attachés, howsoever they may be designated, play an important role
in the relations between the sending and the receiving states. They not
only help in developing trade and commerce between the two countries,
but they also assist in the purchasing activities of their governments
or state trading agencies. The nationals of their home state who visit
the country for purposes of trade often receive help from these officials
in establishing proper contacts for their business.

The Press or Information Attaché is mainly concerned in keeping
into touch with the local Press or information services and to acquaint
them with the news from his home state. The information staff also help
in interpreting and in furnishing the true background of any news
of importance from home. When an important person comes on a visit,
the Press Attaché helps in preparing the right atmosphere for such
visit. Indeed, in modern times the Press Attaché has gradually become
an important limb in the set up of a diplomatic mission.

Offices of the diplomatic mission

Since a diplomatic agent is accredited to the head of the receiving
state or to the Foreign Minister of the government of that state as in
the case of a charge d’affaires, it is to be expected that the offices of the
mission should be located in the place which is the seat of the govern-
ment. Until recently this had invariably been the practice, but during
the past few years instances have occurred where certain countries had
expressed the desire to locate their missions in a city which is not the
capital of the receiving state. Again, requests are known to have been
made to receiving states by sending states for permission to have more
than one office for their missions, the proposal being to locate the
principal office of the mission in the capital and sub-offices in certain
other cities. This undoubtedly is due to the fact that the functions of a
diplomatic mission in the present day are not confined to the con-
ventional type of diplomatic activity. A considerable portion of the
work of a mission is taken up with the promotion of trade and commerce
between the two countries as also in keeping the public of the receiving
state informed of the events, policies and practices of the home state.
Consequently, smaller countries may well desire to locate the offices of
the mission in a place which is more important from the point of view
of trade and commerce than the capital of the receiving state. For
instance, in the United States, New York would appear to be more
suitable from this view point than Washington. Similarly, Amsterdam
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in preference to The Hague, Sydney in preference to Canberra, and
Calcutta or Bombay in preference to New Delhi would be the obvious
choice from the commercial point of view. The small missions, which
have little activity, may even prefer a health resort for the offices of
the mission. The larger countries, on the other hand, which have to
undertake a very wide range of activities in their diplomatic missions,
would certainly prefer to have the principal office of the mission in the
capital with a number of subordinate offices in various other important
cities. Such a mission may like to have commercial sections of the
embassy located in three or four different places which are considered
to be important from the point of view of trade and commerce together
possibly with a number of information posts. It is to be observed that
if a diplomatic mission were allowed to have its offices away from the
seat of the government or if a mission could be permitted to have more
than one office in the country, it is likely to create quite a problem for
the receiving state. It would be appreciated that the government of the
receiving state by allowing a diplomatic mission to be established in its
territory is deemed to assure a certain degree of protection to the mission
as well as to its personnel. It would be difficult for the receiving state
to ensure such protection, or to accord the immunities and privileges
which are generally given to the diplomatic representatives if the
offices of the mission were scattered all over the country. Again, there
are many matters on which the government of the receiving state has
to deal with the diplomatic corps as a body, and the location of the
offices of a mission away from the capital would prove to be incon-
venient both from the point of view of the government of the receiving
state and of the diplomatic body as a whole. There is also one other
factor which it is not possible to ignore. It is fairly well known that in
recent years, some missions have been found to indulge in intelligence
and even subversive activities. If a mission has offices at different
places it might be difficult to detect such activities, which are clearly
outside the scope of diplomatic functions. It is true that such activities
are generally confined to only a few missions, but having regard to the
fact that discrimination cannot be practised between various diplo-
matic missions in a country, it would be difficult to object to a particu-
lar mission having its offices away from the seat of the government, or
to refuse permission to its having more than one office located in
different parts of the country, if this was allowed in the case of other
missions. The general policy of the states is clearly against allowing
such practices. For example, the Netherlands Government had objected
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to transfer of parts of diplomatic missions to Amsterdam or Rotterdam
away from The Hague. In India, the practice has been not to allow the
opening of offices of diplomatic missions in any place outside the
capital. The International Law Commission after considering this
matter has recommended that the sending state may not, without the
consent of the receiving state, establish offices in towns other than
those in which the mission itself is established.l The Asian-African
Legal Consultative Committee in its draft on diplomatic immunities
has also taken the same view. The Vienna Convention 1961 in Article 12
provides that the sending state may not, without the prior express
consent of the receiving state, establish offices forming part of the
mission in localities other than those in which the mission itself is
established.

Diplomatic agent proceeding to his post

A diplomatic agent whether he be an ambassador or a minister is
given a commission of appointment signed by and in the name of head
of state which requests all those whom it may concern to receive and
acknowledge the new ambassador or minister, and to freely communi-
cate with him upon all matters which may appertain to the objects of
his mission. He is also given his credentials, or Letters of Credence,
addressed to the head of the state to which he is appointed. If he is a
chargé d’affaires, a letter accrediting him in that capacity is given
addressed to the Minister for Foreign Affairs of the state. In case of
High Commissioners, who are sent by one Commonwealth country to
another, they are generally given a Letter of Introduction, which has
the same purpose asa Letter of Credence. Formerly, printed instructions
for the guidance of their conduct were furnished to British ambassadors
and ministers on taking up their appointments, but these were mainly
of a formal nature relating to matters which have become stereotyped
by usage and the custom no longer exists.

A diplomatic agent, before he commences his journey to take up his
post, has to make sure that the probable date of his intended arrival in
the receiving state is notified to the Ministry of Foreign Affairs of that
state, in order that when he reaches the frontier he may at once enter
upon the enjoyment of the immunities and privileges attaching to his
high office, and also receive treatment befitting his position. It is also
desirable that the countries through which he may pass are notified of
his programme, so that he may receive the treatment which third states

1 See International Law Commission’s Draft Articles, Article 11.
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are expected under international law and custom to accord to the diplo-
matic representativesof othercountries. In moderntimes, however, when
most of the diplomatic agents proceed to their posts by air, the question
of their treatment in third states is no longer of much importance.

A diplomatic agent is given a passport in which his official status is
fully detailed. In most countries, it is the practice to give diplomatic
passports to the heads of missions and other members of the diplomatic
service, but in Britain the practice is to issue ordinary passports to such
persons whilst indicating their full status in the passport itself.

In the past, when ambassadors were few, it was the custom for them
to make a formal state entry in the capital of the country where they
were posted but this practice is no longer observed. An ambassador
upon his arrival is usually received by the Chief of Protocol, and in
Britain by the Vice-Marshal of the Diplomatic Corps in his capacity as
the head of the protocol department of the Foreign Office. The Vienna
Convention 1961 lays down in Article 18 that the procedure to be
observed in each state for the reception of heads of missions shall be
uniform in respect of each class.

It is the accepted practice that on reaching the capital, the am-
bassador or the minister designate should at once formally notify his
arrival to the Minister of Foreign Affairs, and to ask when it will be
convenient to the latter to receive him. Since the head of a mission
cannot commence functioning until he has presented his credentials,
the ambassador or the minister-designate should make an endeavour
to present his credentials as early as possible. In some countries, it is
the practice that credentials cannot be presented during the period of
court mourning, and in such cases it is always desirable that the am-
bassador designate should not arrive at his post until the period of
mourning is over. An ambassador-designate who is unable to present
his credentials finds himself in a very awkward situation since he cannot
be publicly received either by the government of the receiving state or
by his colleagues in the diplomatic corps. As the ambassador-designate,
he would probably perform the duties of the head of the mission inside
his office whilst on all public occasions and in communications with the
governments of the receiving states, it will be his counsellor or first
secretary who will have to deal in his capacity as chargé d’affaires. For
example, an ambassador-designate in Buenos Aires, who arrived during
the court mourning following upon the death of Madame Peron, found
that he could not present his credentials for months which was pre-
scribed as the period of mourning. It was difficult for him to return to
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his country which was thousands of miles away, and the problem was
ultimately solved by including him in his country’s delegation to the
United Nations as a delegate. There is also a tendency in some countries
to put off presentation of credentials by heads of missions in order to
allow precedence to the ambassador of a friendly state who is shortly
expected to arrive at the capital. In order to get over difficulties of this
type, it was suggested that the head of a mission should be considered
as having taken up his functions in the receiving state upon notification
of his arrival and presentation of a true copy of his credentials to the
Ministry of Foreign Affairs. This proposal, however, was not found
acceptable to a number of governments who favoured the retention of
the old practice of the commencement of functions of a diplomatic
agent dating from the presentation of his credentials. It is argued that
there is good reason for adhering to this practice, for the transmittal of
letters of credence signed by the head of the sending state to the head
of the receiving state is an act of some importance, and it is right that
its importance should be reflected in the practice. The International
Law Commission had recommended in Article 12 of its Draft that the
commencement of the functions of the head of the mission would either
date from the notification or presentation of a true copy of his cre-
dentials to the Ministry of Foreign Affairs of the receiving state or from
the date of his presentation of his letters of credence according to the
practice prevailing in the receiving state. The Vienna Convention 1961
has adopted the recommendation of the Commission. This question was
also discussed in the Asian-African Legal Consultative Committee,
which made a similar recommendation 1 as the International Law
Commission. The delegate of the United Arab Republic in that Com-
mittee, however, desired that the practice should be developed among
the Asian-African countries for the commencement of the functions of
a head of the mission to date from the presentation of a copy of the
letter -of credence to the Ministry of Foreign Affairs of the receiving
state. Though it would be desirable to have uniformity in practice, it is
hardly likely that this can be achieved. The ambassador-designate
would therefore have to find out in each case the practice prevalent in
the receiving state and to act in accordance with that practice.

Presentation of Credentials and Calls

The letters of credence or credentials as they are generally called are
signed by the head of the sending state and addressed to the head of the

1 See the Report of the A.A. L.C.C., Third Session, p. 44.
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receiving state. In the past, it was customary to use highly ornate
phraseology in the letters of credence especially when an ambassador
was accredited by one sovereign to another. This, however, in modern
times has given way to a more simple style of address. The actual
phraseology to be used may differ from one country to another ac-
cording to its traditions and largely depending on whether the sending
state is a monarchy or a republic. The credentials in all cases must,
however, contain a clause asking that credit may be given to all that
the diplomatic agent may say in the name of his sovereign or the
government and this constitutes the essential part of a letter of cre-
dence. The credentials are presented to the head of the receiving state
at an audience which is arranged through the Ministry for Foreign
Affairs. It is customary in almost all countries for the diplomatic agent
to make a formal speech on such an occasion. Such a speech should be
of a general character, and a copy ought to be furnished in advance to
the Ministry of Foreign Affairs so that any changes that may be indi-
cated by the government of the receiving state may be carried out in
the speech to ensure that the envoy does not give any offence to the
government of the receiving state at the outset of his mission. The
speech may be made in his own national language. Formerly, the
speech could also be given in French which was considered to be the
language of diplomacy. However, since World War II English has
gradually replaced French in diplomatic intercourse. Sir Earnest Satow
in his A Guide to Diplomatic Practice suggests that the speech might,
for instance, begin by expressing the agent’s satisfaction at having
been appointed to represent his country ; convey assurances of friend-
ship on the part of his own sovereign, and his own wishes for the
prosperity and welfare of the sovereign or President he is addressing,
state that he will do all in his power to strengthen the friendly relations
existing between the two countries; and bespeak the friendly
cooperation of the sovereign’s or President’s ministers in his endeavour
to fulfil the purpose of his mission.1

The actual ceremony for presentation of credentials varies from
capital tocapital. In certain states, there is a marked distinction between
the reception of an ambassador and other heads of mission. This, how-
ever, is gradually disappearing having regard to the fact that since the
World War II, accreditation in the vast majority of cases has been on
thelevel of ambassadors, and all distinction between diplomatic agents of
various classes except in the matter of precedence has practically disap-

) Satow, op. cit., p. 145.
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peared. Itis customary in most countries to have some formal ceremony
for the presentation of credentials. In the United Kingdom, it is the
practice to bring the ambassador-designate to the Palace, which is the
official residence of the Queen, by court or state officials while envoys
use their own carriages and arrive at the palace. In the majority of
cases, however, both ambassadors and ministers are received in the
same manner. On arrival at the official residence of the head of state,
the ambassador or the minister-designate is usually received by the
chief of protocol or a Foreign Office or court official, and he isintroduced
to the sovereign or the President, as the case may be, by the Minister
for Foreign Affairs or the senior official of the Foreign Office. After his
speech and presentation of credentials, it is customary for the am-
bassador to introduce members of the diplomatic staff of his mission
collectively to the head of the state.

Calls. After the head of a mission presents his letters of credence, he
is supposed to commence his functions officially, unless by the practice
of the receiving state his functions commence earlier, that is, on the
presentation of a copy of his credentials to the Ministry of Foreign
Affairs. However, itis after the presentation of the letters of credence
that he is expected to pay calls on his diplomatic colleagues and receive
calls from them. It is customary for an ambassador after presentation
of his credentials to make official calls on the other ambassadors in the
capital. These calls are returned by his colleagues. An ambassador,
however, receives the first call from the envoys extraordinary and
ministers, whose call he later returns. If the ambassador is married and
he is accompanied by his wife, the calls must be paid to and received
from the wives of the ambassadors and ministers. It is also customary
in some capitals for an ambassador to hold a reception to introduce
himself to the other members of the diplomatic corps and the members
of the government. Sometimes the chargé d’affaires ad interim, who
had headed the mission prior to the arrival of the ambassador, gives a
reception in order to introduce him. In Britain, however, it is not
customary to hold such a reception. The ambassador may pay calls to
the officials of the Ministry of Foreign Affairs but generally such calls
are not returned. Although an ambassador-designate is not supposed
to pay calls on his diplomatic colleagues prior to the presentation of
his credentials, there is no harm in paying private visits especially
when the ambassador-designate has already been acquainted with some
of them in his previous posts.
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The diplomatic corps and their precedence

The diplomatic corps comprises of all heads of missions and their
diplomatic staff including counsellors, secretaries and attachés. In
almost all capitals a list of persons who are included in the diplomatic
body is compiled by the Foreign Office, and published from time to
time. This is generally done from the information supplied to the
Foreign Office by the diplomatic missions themselves. The entry of a
person’s name in the diplomatic list is often accepted as the conclusive
evidence of a person’s having that status, and for this reason the
Foreign Offices may make enquiries regarding the functions to be
performed by the person concerned before entering his name in the
diplomatic list. Previously, the governments were somewhat strict in
giving diplomatic status to persons who did not perform normal
diplomatic functions in a mission, but at present the tendency seems
to be to give this status to all senior officers in a mission.

The question of precedence of the heads of missions, which in former
times used to give rise to a good deal of controversy, does not present
any problem now. Prior to the Congress of Vienna 1815, the precedence
among the heads of missions was fixed ad hoc by the court of the
receiving state having regard to various considerations. In Catholic
countries, the representative of the Pope was given a higher order of
precedence. Again, amongst countries of an alliance, the diplomatic
representatives of each other were often given preference and prece-
dence over the envoys of other countries, but since the Congress of
Vienna 1815, which was followed by the Congress of Aix-la-Chapelle
1818, the rule of precedence has been firmly established which holds
good even today. According to the regulations adopted at these
congresses, the ambassadors take precedence over the envoys extra-
ordinary and ministers plenipotentiary, and the envoys and ministers
take precedence over chargés d’affaires. Within their own class the
precedence dates from the time of the presentation of the credentials.
It has, however, been suggested that in countries where an envoy is
deemed to commence his functions from the date of presentation of a
copy of his credentials to the Ministry of Foreign Affairs, the prece-
dence should commence from that date. Article 16 of the Vienna
Convention 1961 provides that heads of missions should take prece-
dence in their respective classes in the order of the date and time of
taking up their functions, which may either be the date of presentation
of credentials or the date of presentation of a true copy of their letters
of credence in accordance with the practice of the receiving state. This
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was expressly made subject to the practice of the receiving state in the
matter of precedence of the representative of the Holy See. The High
Commissioners of Commonwealth countries rank as ambassadors for
purposes of precedence. An envoy extraordinary or minister pleni-
potentiary who upon the upgrading of his mission becomes the am-
bassador of his country takes precedence as an ambassador only from
the date of presentation of his credentials as ambassador. But presen-
tation of any fresh credentials on the part of an ambassador or minister
due to the change in the form of his government or the death of his
monarch does not affect his seniority, since his precedence would date
from his original presentation of his letter of credence.

The members of the diplomatic corps other than the heads of missions
take precedence after the heads of missions in the order of Minister-
Counsellors, Counsellors, First Secretaries, Second Secretaries and
Third Secretaries. Attachés dealing with specialised work are ranked
along with these categories of diplomatic officers according to their
seniority and rank as determined by the sending state. Diplomatic
officers take precedence within their own class on the basis of the
notification of their date of arrival in the receiving state. In every
capital, the Foreign Office or the Palace Officials usually in consultation
with the doyen of the diplomatic corps fix the precedence of the heads
of diplomatic missions and their staff v¢s-d-vss the ministers and senior
officials of the government of the receiving state. Formerly, the practice
followed in many countries had been to give higher precedence to the
ambassadors of foreign countries over the ministers of the government,
but having regard to the gradual decline in the prestige of ambassa-
dorial rank in recent years, the ministers of the government of the
receiving state are now given precedence over the ambassadors.

Doyen of the diplomatic corps. The senior-most ambassador from the
point of view of precedence i.e. the ambassador who has been longest
in the capital is called the doyen of the diplomatic corps. It may be
mentioned that in some Commonwealth countries, the High Com-
missioners who for all other purposes rank as ambassadors, cannot
become doyen of the diplomatic corps. The doyen of the diplomatic
corps is supposed to be the head of the diplomatic body, and may
sometimes be regarded as the mouthpiece of his colleagues on public
occasions. He is also the defender of the privileges and immunities of
the diplomatic body from injuries or encroachment on the part of the
government to which they are accredited and protests on behalf of the
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diplomatic corps to any action on the part of the government of the
receiving state are often made by the doyen. Nowadays, however, the
functions of a doyen are becoming more and more limited in character.
He is in no case entitled to write or speak on behalf of his colleagues
without having previously consulted them and obtained their approval
of the step which is proposed to be taken and of the wording of any
written or spoken representation on their behalf. In the present day, no
head of a mission will take part with his colleagues in a joint represen-
tation to the government of the country without special authorisation
from his home government or accept summons from the doyen to
attend a meeting for the discussions of international matters unless he
has received instructions to take such joint action.

Persona Grata

As observed earlier, it is always open to the government of the
receiving state to declare a diplomat persona non-grata even after his
reception. Upon such declaration, the diplomat ceases to function in
that state, and he must leave the country. If he refuses to do so, the
government of the receiving state may avail of the means at its
disposal to enforce its decision. A declaration of persona non-grata is
made when the diplomatic agent becomes no longer acceptable to the
government of the receiving state due to some action of his which has
given offence to the government. In recent years, declaration of persona
non-grata has sometimes been made in cases where the person concerned
has indulged in activities which do not fall within the legitimate func-
tions of a diplomatic agent. Governments are known to have taken
action in cases where a diplomat had been found taking part in in-
telligence or espionage activities, or of harbouring foreign agents and
allowing them to carry on their activities from the premises of the
diplomatic mission, or of wrongfully giving shelter to fugitives from
justice. There have, however, been cases where governments have
clearly abused the right of declaring a diplomat as persona non-grata
which a receiving state possesses. Instances have occurred when as a
weapon of the cold war, a state has declared a diplomatic agent as
persona non-grata merely on the ground that one of its own agents has
been so declared by the other state.

Itisnot quite clear as to whether a state was bound to give reasons for
declaring a diplomat persona nom-grata, but it seems to have been
invariably the practice for the aggrieved state to require such reasons,
and if such reasons are not given or not found satisfactory to resort to
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reciprocal action including cessation of diplomatic relations. The
position has, however, been now settled in the Vienna Convention 1961,
wherein it is provided that the receiving state may at any time and
without having to explain its decision, notify the sending state that the
head of the mission or any member of the diplomatic staff of the mission
is persona non-grataor that any other member of the staff of the mission
is not acceptable; in any such case, it is provided that the sending state
shall, as appropriate, either recall the person concerned or terminate
his functions with the mission. A person may be declared non-grata or
not acceptable before arriving in the territory of the receiving state.
It is further provided that if the sending state refuses or fails within a
reasonable period to carry out its obligations, the receiving state may
refuse to recognise the person concerned as a member of the mission.l

1 Article g of the Vienna Convention 1961.



CHAPTER IV

FUNCTIONS OF A DIPLOMATIC AGENT

From the traditional point of view, the functions of an envoy or
diplomatic agent can be said to consist in representing his home state
by acting as the mouthpiece of his government and as the official
channel of communication between the governments of the sending
and receiving states. His functions would also include reporting on the
conditions and developments in the state where he is appointed to
reside as well as protecting the interests of his home state and its
nationals in the receiving state. The Vienna Convention on Diplomatic
Relations 1 in laying down the functions of a diplomatic mission has
followed these broad heads whilst indicating certain other functions,
such as, promoting friendly relations between the sending state and the
receiving state, and developing their economic, cultural and scientific
relations, which in consequence of the establishment of the United
Nations and of present day developments have steadily acquired
importance. Reporting on conditions and developments in the receiving
state, though originally meant to refer only to political matters, would
appear to include in the modern context cultural, social and economic
activities of the country, and generally all aspects of life which may be
of interest to the sending state. Mr. Lansing, a former Secretary of
State of the United States of America, once observed:

Formerly diplomacy was confined almost exclusively to political and legal
subjects, and the training of the members of the Diplomatic Service was devoted

1 Article 3(x) of the Vienna Convention on Diplomatic Relations, 1961, is in the following
terms: ‘“The functions of a Diplomatic Mission consist inter alia in

(a) Representing the sending State in the receiving State;

(b) Protecting in the receiving State the interests of the sending State and of its nationals
within the limits permitted by international law;

(c) Negotiating with the Government of the receiving State;

(d) Ascertaining by all lawful means conditions and developments in the receiving State
and reporting thereon to the Government of the sending State;

(e) Promoting friendly relations between the sending State and the receiving State, and de-
veloping their economic, cultural and scientific relations.”
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to that branch of international intercourse. Today our embassies and legations
are dealing more and more with commercial, financial and industrial questions.

These observations are even truer today than at the time they were
made. A diplomatic representative does also perform functions which
were traditionally regarded as falling within the scope of consular
functions.! In fact, in the matter of protection of the nationals of the
home state, the diplomatic and consular activities overlap to a large
extent. There is at present some divergence in state practice as to how
far commercial representation may be said to fall within the functions
of a diplomatic envoy. Whilst it is clear that protection of a country’s
trade relations would fall within the legitimate activities of a diplo-
matic mission, it is doubtful whether commercial dealings with the
citizens of the receiving state even on behalf of the government could
be regarded as included within the functions of a mission. By and large,
the practice of the states has been to treat the commercial counsellors
or attachés, who are the advisers to the head of the mission on com-
mercial matters, as part of the personnel of the mission, but trade
representatives, who actively engage in commercial transactions, have
not been so regarded. Their status, immunities and privileges are
usually determined by means of bilateral agreements.

Representation and negotiation

The first and foremost function of an envoy is to represent the
sending state in the receiving state and to act as the channel of official
relations between the governments of the two states. The primary
purpose of maintenance of diplomatic relations being to facilitate of-
ficial communication between the states, the diplomatic agent is
frequently called upon to perform the task of negotiating with and
communicating his government’s view point on various matters to the
government of the state to which he is accredited. The diplomatic
representative is the official agent and the mouthpiece of his govern-
ment. The credentials which he is given on his appointment, and which
he carries with him to his post makes this position clear by conveying a
request in the name of the head of the sending state to the head of the
receiving state to give credence to him and to all that he may say in the
name of his sovereign or his government. Communications between
governments are generally of a varied type and on a variety of subjects.

1 Article 3(2) of the Vienna Convention 1961 provides: ‘‘Nothing in the present Con-
vention shall be construed as preventing the performance of consular functions by a Diplo-
matic Mission.”
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They range from negotiations relating to conclusion of a treaty between
the states concerned to making of representations on behalf of their
nationals as well as soliciting support for the respective policies and
view points of the governments on world affairs. In the international
community of today with the growing interdependence of nations, the
need for mutual consultations among governments have proved to be
of much greater importance than it was in the past, and in this sphere
the diplomatic agent plays an important role.

Negotiations with the government of the receiving state. Whenever a
government wishes to enter into a treaty with another, whether it be a
treaty of friendship and commerce, or it be a treaty of extradition, or
an air agreement relating to flights of its aircrafts, the formal negoti-
ations are often preceded by preliminary soundings and exploratory
talks which have invariably to be conducted by the diplomatic agent.
The actual negotiations for a treaty may sometimes be entrusted to a
special mission, especially if the subject matter is of a technical nature.
It is, however, obvious to those who have anything to do with the
international affairs of a state that long before the negotiations start,
much careful preparation and planning on the part of the diplomatic
envoy is necessary. From the time he receives intimation from his
home government regarding their interest in the conclusion of a par-
ticular treaty, the work of the diplomatic agent begins. He is to proceed
cautiously and tactfully, and in the beginning, informally perhaps by
throwing feelers to see whether the government of the receiving state
are at all interested in principle to conclusion of such a treaty. The
need for caution and tact is all the more when the proposed treaty is of
a political character, such as a treaty of friendship or mutual aid. If the
initial response is favourable, he may then, with the concurrence of his
government, take up the matter officially with the Director of Division
of the Foreign Office who is charged with the conduct of relations with
his country and make a tentative proposal. There are times when the
initial proposal or the informal soundings do not meet with sufficient
response; again there are occasions when persistent attempts by the
diplomatic agent are necessary before his host government may be
persuaded to negotiate on the matter or to receive a delegation for the
purposes of negotiations. All these activities, whether one is successful
on a particular occasion or not, fall within a diplomat’s daily routine.

In cases where a government wishes to obtain some privileges or
advantages for its nationals in the receiving state, whether it be in
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respect of their commercial interests or otherwise, the approach is
generally made through the diplomatic envoy. Similarly, it is the
diplomatic envoy who has to negotiate with the government of the
receiving state in all matters where his government wishes to represent
or prefer a claim on behalf of one of its nationals on account of his
having suffered harm or injury.

Lodging of protests. There are occasions when a government being dis-
satisfied with the attitude or action of another involving international
relations may wish to deliver a protest. This also is done through the
diplomatic agent. It may be stated that protests are even lodged by one
government on another with whom it may be on very friendly terms.
Lodging of protest is a method by which a government shows its
disapproval of the particular action on the part of the other government
or its agents.

Interpretation of viewpoints and soliciting support. It is difficult to
enumerate the various matters on which a diplomat may have to
negotiate since they cover almost the entire gamut of human activities.
Perhaps the more important task of a diplomatic agent today lies in
explaining the point of view and the policies of his government and in
soliciting support of the receiving state on the problems with which his
government may be concerned. Ambassador Grew of the United States
whilst explaining the duties of an ambassador once said that he must
be, “first and foremost an interpreter, and his function of interpreting
acts both ways. First of all, he tries to understand the country which
he serves, its conditions, its mentality, its actions and its underlying
motives, and to explain these things clearly to his own government.
And then contrariwise, he seeks means of making known to the govern-
ment and the people of the country to which he is accredited the purposes
and hopes and desires of his native land.”” 1 This certainly summarises
accurately the position of an envoy. A recent trend, which has been
marked since World War 11, is that governments often seek support for
their points of view from other nations in respect of their claims or
international disputes in which they may be involved, the reason being
that in the international community of today world opinion has become
a powerful factor which cannot be ignored even by the most powerful
of nations. Thus, states often find it necessary to explain their case on
territorial claims, border disputes, and other issues which may give rise

1 Grew, Ten Years in Japan, p. 262.
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to controversy with another nation, and seek support for their case. It
falls on the diplomatic agents to perform this task.

Consultations on world affairs. The developments in world affairs
from time to time call for a good deal of diplomatic activity. Some states,
especially those which may be directly involvedin a particular situation,
would have a definite stand to take, and they would naturally try to
seek support for their view point from other states. States which are
not directly concerned usually have recourse to mutual consultations
with a view to formulating their attitude on the particular issue. The
question of unification of Germany, the Indo-China question, recog-
nition of the Peoples Government of China, the position of Israel, the
British and French actions against Egypt, the Chinese position in Tibet,
the Russian intervention in Hungary, the intervention in Lebanon,
recognition of the new government in Iraq following upon the assassi-
nation of the King, and the situation in the Congo are some of the
matters which have resulted in a good deal of diplomatic activity in
recent years in practically all the major capitals of the world. It is true
that such mutual consultations were not unknown in the past, since
in the matter of recognition of states and governments, the govern-
ments of the U.S.A. and Great Britain often acted in concert as they did
in the case of recognition of the Latin American Republics and the new
states in Europe which emerged after the First World War. Similarly,
European powers often acted together in respect of recognition of new
regimes in Europe. The fact, however, remains that whilst such consul-
tations were confined to a few nations in the past, it has become
practically universal in the present day. The questions which come up
for discussion before the United Nations also result in consultations
among the various Foreign Offices, and a good deal of canvassing takes
place for votes. In all such matters, the diplomatic representatives have
to take a leading role. The question of disarmament, the banning of
nuclear tests, the recent conference of plenipotentiaries sponsored by
the United Nations to fix the breadth of territorial waters and the
summit conferences between the heads of Big Powers have given the
diplomats of the world much scope for activity.

Consultations between groups of states. Mutual consultations or ap-
proaches for support of their views on major political questions take
place practically between all the states of the world. There are, however,
certain groups of states having closer contacts inter se, who maintain
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constant touch with each other on all international questions. Examples
of this type are the British Commonwealth of Nations, the countries of
the North Atlantic Treaty Organisation, the memberstates of the South
East Asia Treaty Organisation, the former Baghdad Pact countries now
known as the Central Treaty Organisation, the countries of the Arab
League, the Asian-African group, the countries belonging to the Warsaw
Pact and the Pan American Union. As in the case of all official
relations between states, here again the diplomatic envoy has to take
his due share of responsibility.

Visits of heads of states or governments. The diplomatic representative
has also to undertake a number of otheractivities, such as arranging for
exchange of visits of heads of states or the Prime Ministers of the two
states. In modern times, the exchange of visits of state dignitaries has
been an important development in the relations between nations as it
has been found that such visits leading to informal consultations
between the leaders of the governments prove fruitful in betterment of
relations and easing world tensions. The proposals for such visits and
invitations are usually routed through the diplomatic channels, and in
many a case a good deal of preparation is necessary before such visits
can be finally fixed.

Procedure for communication with the government of the receiving state.
There is no hard and fast rule regarding the procedure to be followed in
communications between governments. The days when an ambassador
could deliver personal messages from his sovereign to the head of the
receiving state at an audience specially granted for the purpose already
seem so remote that no account of the same need be taken in the matter
of normal diplomatic intercourse. The invariable rule today is to carry
on relations through the Foreign Office. In some countries there has been
a tendency on the part of envoys to deal directly with other government
departments in respect of matters concerning them, but this practice
should be discouraged since conduct of international relations in respect
of all matters falls within the particular province of the Foreign Office
by international custom and practice. When an ambassador or an envoy
has a message to deliver or to make a protest, the normal practice for
him is to seek an appointment with the appropriate official of the
Foreign Office and to deliver his message or note of protest. An aide
mémotre or memorandum is often presented when a particular point of
view is to be explained or when any action is requested. In vast
majority of cases, however, points are put forward or information
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sought informally in the course of an interview. The official of the
Foreign Office whom he had seen would perhaps make a note for his
record and send it up to his superiors for information. The level at which
the approach should be made would depend largely on the importance
of the matter in issue. Normally the head of a mission should seek an
interview with the permanent head of the Foreign Office, or where the
permanent head is too busy, he may see the Director of the Division in
the Foreign Office who may be dealing with the matter. In rare cases,
however, he may need to see the Foreign Minister himself. Since it is not
possible for the head of the mission to handle all matters himself, part
of his functions in dealing with the Foreign Office are generally
entrusted to other diplomatic officers of the mission. The diplomatic
officers, whether they be counsellors or secretaries should seek inter-
views, as far as possible, with the officials in the Foreign Office of their
own status, who no doubt would place the matter before their superiors.

In cases where the government of the receiving state wishes to make
use of the diplomatic agent of the sending state for communication of
its views to his government or for delivering a note of protest, the
normal practice is to summon the envoy to the Foreign Office. If the
summons are received from the Minister of Foreign Affairs, or the
permanent head, or a director, who has the rank of an ambassador, the
head of the mission should try to go to the Foreign Office himself. In all
other cases he will be well within his rights to send one of his officers.

One may legitimately ask the question as to what exactly an envoy
should do when he is sent for at the Foreign Office and is handed a note
of protest over some action which his government has taken, or when
he is told of the displeasure of the government of the receiving state
over a particular event or in cases when the Foreign Office of the
receiving state explains its points of view over certain matters of
international importance and solicits the support of his home govern-
ment. In cases, when the envoy calls at the Foreign Office at his own
request to deliver some message, he is already briefed by his govern-
ment on the matter. He receives detailed instructions from his govern-
ment though there are rare occasions when he himself at his own
initiative has to make a representation at the Foreign Office. With the
facilities of communication, it is not difficult for him to obtain full
instructions from his government in the course of a few hours, and it is
only in cases of riots or sudden civil commotion when the lives or
property of the nationals of his home state are in danger, that he may
have to take an initiative without waiting for instructions from his
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government. But on the occasions when he is sent for by the Foreign
Office of the receiving state, he will not normally be in possession of the
instructions of his government. Since a diplomat’s task is to promote
friendly relations between the two countries, it would be desirable for
him to refrain from saying anything which might offend his host
government, but at the same time he has to uphold the honour and
dignity of his own government and justify their actions. It is often
difficult to strike a balance between the two conflicting duties and a
diplomat will do well in saying nothing if he is not sufficiently ac-
quainted with the facts of the situation. It would be better for him to
make another call at the Foreign Office when the instructions of his
government are received and inform them of the views of his own
government.

Reporting on conditions and developments in the receiving state

Another important branch of an envoy’s duties relates to reporting
to his own government on the conditions and developments in the
country wherehe is appointed to reside. Preparation of periodic reports
is therefore a regular feature of the work of diplomatic missions. In
former times, diplomats were often considered to be official spies, and
for this reason envoys resident in the Muslim countries of West Asia
were looked upon with much suspicion.! Even in Europe, diplomatic
representatives were regarded as honourable spies as they supplied the
information necessary to guide their respective governments in shaping
their foreign policies. It was for this reason that King Henry VII of
England was disinclined to have an ambassador of any foreign king
within his realm though he himself occasionally sent ambassadors to
transact state business with foreign rulers. In modern times, however, an
envoy'’s right to report to his home government on the conditions in the
state to which he is accredited is not only regarded as legitimate but is
also considered to be in the mutual interest of nations. With the
growing contacts between nations practically in every sphere of life
consequent upon the increased facilities of communication, the welfare
of one state has become closely linked with the welfare of others. Thus
the political instability or upheaval in one country is likely to create
problems for other states such as from mass movement of population
and influx of refugees. For instance, the policies pursued by Nazi-
Germany in pre-War years resulted in the United States of America,
Britain, France, and the Netherlands being inundated with Jewish

1 Khadduri, War and Peace in the Law of Islam.
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refugees. The persecutions carried out in some of the countries of
Eastern Europe against political opponents of the regimes in power,
and particularly the Soviet intervention in Hungary in 1956, resulted
in large scale migrations to Western Europe. Similarly, the Chinese
action in Tibet created the problem of refugees for the neighbouring
countries. The creation of the Jewish state of Israel confronted the
Arab states in West Asia with the task of rehabilitating the Arab
refugees who had to migrate from Palestine. To take other examples,
the armaments race between the Great Powers, creation of military
bases or existence of military pacts concern practically all the states in
the world because these necessarily increase world tension with the
possibility of breach in international peace. For instance, the location
of American bases in one state may well be the concern of its neighbour,
since the risk or even threats of Soviet action against such bases auto-
matically affect the interests of the neighbouring countries in more
ways than one, particularly having regard to the destructive force of
modern weapons of war. Denial of human rights by a state or conditions
of slavery in which a state may choose to keep its people may also affect
other states since such a situation may sow the seeds of a revolution
whose repercussions may not be confined within the boundary of the
particular state. It is thus clear that matters which are normally
regarded as the internal affairs of a state are capable of having adverse
effects on the interests of other states. It is therefore important that a
state should be kept abreast of the conditions, trends and developments
in other states and particularly its neighbours. The legitimate way by
which a state can keep itself informed of such matters is through the
reports of its diplomatic agents. A diplomat has a heavy responsibility,
since by interpreting correctly the political conditions in the country
whereheisresident, or by predicting alikely development well in advance,
he may be able to help in averting a crucial situation which might
otherwise lead to a threat or breach of peace. A well experienced
diplomat will in many cases be in a position to make a correct forecast
regarding possible events by his observation of the situation which may
be brewing. If he keeps his government informed of the true picture in
the political sphere and the government acts on his information, many
a calamity might be avoided. Thus, for example, if from the political
report of its envoy a state is informed in advance that its neighbour was
negotiating with another state for a military alliance, it could make its
representations before the pact is finalised, and it is possible that on
many an occasion such representation would carry due weight. As
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between the power blocs, such information would be extremely useful in
preventing a country from falling into the other bloc. The information
that a government intended to call in foreign help in an impending civil
war would equally be useful to a neighbouring country by helping it to
be prepared against any possible conflagration that such intervention
might lead to. Advance information regarding the political instability
of a regime or the possibility of coups d’état can help a country to keep
itself prepared for reception of refugees so that by a sudden influx the
internal economy of the state is not upset.

Apart from these larger issues which have an impact on the world
community as a whole, a state is interested in keeping itself informed
about the political situation in other countries directly from the point
of view of its own interest. It is of a vital concern to a state to find out
the attitude of the other countries and their governments towards it.
This is particularly so in the case of countries which have come to power
as a result of civil war or by coup d’etat. It is of particular interest to
states to know the true character and intentions of such regimes,
especially on the question as to whether they can be relied upon to
honour their international commitments in the future. The true charac-
ter of such regimes may not always be apparent, and a government
must make sure before dealing with them, particularly on matters which
may have long term effect. Since governments are largely dependent
on their envoys for giving them the correct reports of facts and situ-
ations from which such matters can be judged or predicted, a large
share of credit or blame for the success or failure of a government’s
policy towards other governments must go to its own envoys. Again, a
state would be interested to know about the stability or otherwise of
the government in power in a particular country and the strength of
the various political parties. A state which may wish to enter into treaty
relations with another state involving important commitments, such as
granting of military or financial aid in return for bases or most-favoured-
nation treatment for its nationals, would need to be satisfied before it
embarks on such a venture about the stability of the government in
power, and especially as to whether the government is in a position to
commit the country in advance in respect of the reciprocal rights and
obligations under the treaty over a period of years. If the government
is a weak one and there is no guarantee of its continuance, other states
may be slow in entering into long term arrangements with it. The po-
sition or strength of the political parties is of importance as this might
indicate the pattern of administration which a country is likely to have
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in the near future. The position, strength, and attitude of the armed
forces on the political life of the country also needs to be observed in
view of the number of coup d’etats carried out by the army commanders
in recent years. A number of states which or whose nationals may be
interested in investments in underdeveloped countries, would particu-
larly be keen to know of the attitude of the government in power
regarding nationalisation of foreign property. They would also be inter-
ested to be kept informed of the views of various political parties
towards such matters.

The political situation in a country, except in those which have en-
joyed stability in government for a period of years, is often changeable,
and constant vigilance on the part of foreign envoys is therefore
necessary so as to enable them to correctly report the position to their
home states. In recent years there have been so many changes in the
attitudes or policies of states owing to sudden dispossession of govern-
ments in power that it has become difficult even for an experienced
envoy to make forecasts about the situation. Nevertheless, one resident
on the spot can always look for signs and symptoms in the political
horizon to give him some indication of an upheaval.

Reporting on economic developments in the recetving state. Though an
envoy’s chief concern is and must be on the political sphere since
everything else in a country must of necessity be dependent on the
political stability of the state, the diplomatic representative cannot
overlook the economic and commercial aspects whilst reporting on the
conditions and developments in the state to which he is accredited. The
position of trade and commerce as well as economic development in a
country are of considerable interest to other countries, and indeed
such matters have assumed an increasing importance in the relations of
nations in the present day. This is evident from the increasing number
of trade delegations that are sent out by practically all governments as
well as from the fact that every diplomatic mission today finds it
necessary to have a good proportion of its staff engaged on the com-
mercial side. The countries which are highly developed industrially
would naturally be anxious to find markets for their produce as also
opportunities for investment of capital which might be lying idle, and
under-developed countries with a programme of industrial expansion
are likely to be most suited for such purposes. From the periodic
reports of its diplomatic mission, the government will be able to judge
the type of produce that is likely to have a ready market in a particular
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country. Information regarding tariffs, taxation and competition that
can be expected from other countries would provide a useful guide to
the government to plan its exports as well as to undertake negotiations
with other governments for preferential terms for its commodities. A
government would also be interested to be kept informed of the plans
for industrial expansion in other countries and particularly whether
foreign capital is being invited for such purposes. The progress of
development plans, the attitude of the population and political parties
in the matter of foreign aid as well as the attitude of the government
towards nationalisation are all factors which help other governments to
formulate their economic policies. The countries which produce raw
materials are interested in getting the highest possible price for their
produce, and though the prices of essential commodities like tin,
rubber and wheat are standardised by means of international agree-
ments, the market trends in consuming countries help them to
negotiate on the prices. The newly independent countries which are
embarking on schemes of industrial expansion are greatly interested in
obtaining financial as well as technical aid, and in deciding upon its
approach to other countries in such matters a country is naturally
dependent on the report of its diplomatic agent.

Means of ascertaining conditions and developments in the recetving state.
An important point which arises in this connection is the means an
envoy should employ to ascertain the conditions and developments in
the state of his residence in order to enable him to give a true picture to
his government. The Vienna Convention on Diplomatic Relations
provides that an envoy should ascertain the conditions and develop-
ments by lawful means. It, however, gives no guidance as to what
should be regarded as lawful. In countries with a democratic form of
government, where freedom of the Press is respected, the newspapers
would form one of his most useful sources of information. The news
items on both local and foreign events together with editorial comments,
the reports of the speeches of political leaders on domestic and inter-
national issues, policy statements by members of the government and
parliamentary debates would provide him with much useful material
not only on the conditions and developments inside the country and
the view point of the political parties on such matters but also the
country’s attitude towards events of international importance. The
newspaper comments are of significance in more ways than one since
in democratic countries the Press is often known to mould public
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opinion. An envoy will, therefore, do well to subscribe to the leading
newspapers of the country especially if they represent varying political
opinions. In addition to newspaper reports, it would be useful for him
to attend occasionally sittings of the parliament especially when
debates are held on important matters of policy following upon a
statement from a member of the government. The Press conferences
held by the heads of governments are also important and it is now
customary to invite the Press attachés of the diplomatic missions to
such conferences. But even in these countries all the facts and infor-
mation which an envoy may need to know to arrive at a correct assess-
ment of the conditions and developments would not be forthcoming
from these sources alone. There are matters which are regarded as of
a confidential nature or too premature for public disclosure, such as a
proposal or progress of negotiations for a treaty or an agreement witha
foreign state, or matters concerning formulation of government policy
before it is finalised. Again, there are matters which are of little interest
to the reader of the daily newspaper such as those relating to internal
organisation of a political party or possible investments in industrial
undertakings. A diplomat has, therefore, to find out many things
informally and his social contacts are most helpful to him in this respect,
though occasionally he may obtain information on certain matters
directly from the officials of the government by seeking an interview
for the purpose. The diplomat has to cultivate a wide range of social
acquaintances which would include the officials of the Foreign Office
and other important government departments, his own colleagues in
the diplomatic corps, and a variety of others such as newspaper editors,
journalists, parliamentarians, leaders of political parties, industrialists
and businessmen. It is needless to emphasize the desirability of close
social contacts with the senior officials of the government since on
many an occasion a broad hint from one of them may put the envoy on
the right track. The editors and journalists are often in possession of
useful information which make them good judges of political situations,
and a discussion with them over a meal may help an envoy in clarifying
his own ideas. The parliamentarians and party leaders, who invariably
have their own viewpoints, may help an envoy to acquaint himself with
different points of view on various problems. The industrialists and
businessmen are the best people to give him the correct news regarding
the position of the markets, the industrial needs of the country, the
capital which is available within the country and a variety of other
information on industrial or commercial matters. An exchange of



FUNCTIONS OF A DIPLOMATIC AGENT 59

information with his diplomatic colleagues may help him to pick up
a good many things which he might have otherwise missed. The
diplomatic receptions and informal dinner parties usually help an envoy
to maintain his social contacts.

It should be stated at the outset that there is nothing improper for
an envoy to gather information in the course of social conversation in
an informal manner as long as an envoy does not have recourse to
unfair means. Except in totalitarian countries where any contacts
with foreign diplomatic missions render a person liable to suspicion
by the secret police, the normal social intercourse between foreign
diplomats and the citizens of the country is an accepted thing, and if
in the course of conversation an envoy is able to gather some infor-
mation, which he needs to know, no objection could be taken. On the
other hand, if an envoy were to suborn one of his social acquaintances
to divulge official secrets, or if he were to attempt to obtain information
by bribery, or induce a person to do so for reasons of ideology, his
conduct will be regarded as having overstepped the bounds of pro-
priety. It would probably be unwise for him to attempt to gather infor-
mation by asking questions directly of the persons he knows socially
which would in many countries be considered to be bad taste and may
lead to his company being avoided. As regards bribery, Sir Earnest
Satow says:

The books generally condemn the employment of bribes to obtain secret infor-
mation or to influence of negotiation. Many cases are, however, recorded in
history of such proceedings being practised on a large scale, and with con-
siderable effect. — It may be that the Law of Nations is not concerned with
bribery. It seems rather a question of morality.!

But if an envoy seeks by means of presents to secure the goodwill or
friendship of those who can assist him in attaining his objects but without
either expressly or tacitly asking from them anything wrong, this is not to
be regarded as bribery.2

According to Schmalz

It must be left to the ingenuity of the envoy to form connections which will
enable him to obtain news and to verify what he receives. The Law of Nations
appears to hold that it is not forbidden to obtain information by means of
bribery; at least no one doubts the daily practice of this expedient, and though
it has often been censured, in other cases it has been not obscurely admitted.3

1 Satow, op. cit., p. 103.
2 de Martens, Recueil des Traités etc., Vol. XI, p. 212.
3 Schmalz, Europdisches Vélkerrecht, p. 98.
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A clear distinction, however, can be drawn between bribery and
bestowal and acceptance of ordinary presents. In some countries, it
is the custom to give small presents or flowers on certain occasions
such as the Christmas or the New Year Day.

It is considerably more difficult for an envoy to form a correct
impression of the true conditions or the developments that may be
taking place inside a country where there is a totalitarian form of
government. The newspapers, which can but express only one view,
have their utility inasmuch as they can be relied on as portraying the
views of the government which they wish to be released for public
consumption. The parliamentarians, even in countries where there
is a legislature in existence, will not be of much use since there could be
no opposition party, and in any case if an envoy were to cultivate an
acquaintance, he would soon become a suspect of the secret
police. People in such countries are often afraid to talk, and there is
nothing much that one could pick up through normal social inter-
course. But even here a certain amount of social contacts with
high government officials or party leaders will pay. There are times
when they wish to relax and they may not be averse to having dis-
cussions especially after a meal.

It must not be supposed that the diplomatic envoy or the head of the
mission would do all the collecting of information or discussions himself,
He is assisted by the staff of the mission on the political and economic
side as well as by the attachés who deal with the various specialised
branches. The periodic reports that go to the home government is the
result of observations and assessment on the part of all the diplomatic
officials of the mission. Each official starting from the head of the
mission down to the junior most secretary cultivates acquaintances at
his own level and records his observations. The scrutiny of daily
newspapers, attendance at various parties, receptions and meetings is
also shared between the various officials.

Protection of the interests of the sending state and its nationals

Protection of the interests of the sending state and its nationals is one
of the primary duties of an envoy. The interests of his home state,
whether it be on the political field or it be related to commercial
matters, are entrusted to his care and an envoy has to be ever vigilant
in order to protect such interests in the state to which he is accredited.
The interests of a state in its relation to other states are manifold and
on a variety of subjects. They range from territorial questions as
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between neighbours to trade and commerce, flights for its aircrafts,
preferential tariffs for its produce, financial and military aid, in-
vestments in industrial projects, and facilities for its citizens. An envoy
has to take all possible steps and precautions to see that any existing
advantage which his government or his nationals may enjoy in the
state of his residence is not jeopardised. He has also to seize at every
opportunity of increasing such advantages. His government may enjoy
a position of confidence with the government of the receiving state, or
it may be that the produce of his country is allowed entry at a prefer-
ential tariff, or that the nationals of his home state are allowed freely
to reside, carry on trade, or invest their moneys in that country.
Sometimes due to a change in the government, or changes in the policy
of the existing government, or due to some misunderstanding, or as a
result of representations made by other countries, the government of
the receiving state may be contemplating a change in the existing
position. An envoy has to be ever vigilant to prevent, if he possibly can,
any such situation. If he detects even the remotest possibility of this
happening, he must take immediate steps, after obtaining the approval
of his government, to arrest its development by making representations
and drawing attention of the receiving state to mutual advantages
which devolve from the existing arrangements. Whenever an envoy
scents an opportunity of obtaining some advantage for his country or
its nationals and finds the conditions in the receiving state developing
favourably towards his country, he must act with rapidity by initiating
negotiations and by advising his government to make formal ap-
proaches.

Protection of interests of the nationals of the home state. Protection of
the interests of the nationals of the envoy’s home state falls broadly
under two heads, namely, promotion of their interests generally in the
matter of immigration, trade, residence, travel etc. on the one hand,
the other being protection of an individual citizen when he suffers
harm or injury to his person, life or property in the receiving state. The
first category of cases may be said to be included within the envoy’s
function of protection of the interests of the sending state itself, whilst
the second would fall within the right of a state of rendering diplomatic
protection of its citizens abroad. There is a good deal of material
derived mainly from state practice on this topic and it would be useful for
an envoy to familiarise himself with some aspects of it 1 especially as the

1 This subject is dealt with more fully in Chapter X.
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Vienna Convention of 1961 on Diplomatic Relations has laid down that
an envoy’s functions relating to protection of nationals of the home
state shall be within the limits permissible under international law.
Though the peoples of various lands in this modern age have been
brought in closer contact through facilities and quickness of communi-
cation and travel, it is well accepted as a canon of international law and
practice that no state is obliged to receive foreign nationals into its
territory. Consequently, a person who wishes to visit a country other
than his own not only requires a passport which signifies the consent
of his home state to allow him to go abroad, but he also requires a visa
from the appropriate authorities of the receiving state allowing him
to enter or remain in its territory. Whilst states and their governments
can be persuaded to grant visas without much difficulty to persons who
wish to come for the purpose of transit or temporary stay for the sake
of study or tourism, they are generally averse to allowing foreigners to
come and reside in their territories for long periods, especially if the
purpose of stay is carrying on of trade or business or pursuing any
profession. This tendency had been even more marked in the case of
the governments of some of the newly independent countries where a
certain amount of suspicion still exists about the foreigner. States which
are overpopulated, or countries whose economy depends on the export
trade and participation in the development of industries in under-
developed countries, or states which wish to encourage its citizens to
continue their occupations or avocations abroad where they may be
resident at the time, will no doubt have to seek for suitable arrangement
to obtain such facilities for their nationals. It would be observed that
during the past 100 years, citizens of European states particularly the
British, the Dutch, and the French, had not only settled down in
business and in the professions but had also made vast investments in
the countries which then were comprised in the colonial empire of
European powers in Asia and Africa. The nationals of Britain and the
United States had also acquired large interests in China and some of
the Latin American countries. During the last century persons of
Indian origin had migrated and settled down in various countries of
Asia and Africa which formed part of the British Empire such as
Ceylon, Malaya, Singapore, Kenya, South Africa, and helped in the
development of their trade and in building up of their economy by
working as doctors, teachers, traders, and even as plantation workers. No
problem, of course, is encountered in respect of persons who are
absorbed as the citizens of the new states which have emerged out of
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the European empires. But in the case of China where the situation has
changed completely ever since the communist regime took over, or in
the case of Latin American republics where so many changes in the
attitudes and policies have taken place, or in the case of the newly
independent countries of Asia and Africa, the question of entry or
continuance of foreign nationals in their territories for the purpose of
trade or business or pursuit of other occupation would certainly
require approaches by the governments of the home states. Protection
of such interests of the nationals invariably falls on their respective
diplomatic envoys.

In making any representation to the government of the receiving
state toallow entry to the nationals of his home state, or to permit such
of those nationals as may be resident in the receiving state for the
purpose of trade or business to continue to reside there and pursue their
occupation, an envoy has to take into account that according to the
generally accepted views of writers on international law,1 which is also
borne out by the practice of the states and the decisions of national and
international tribunals, it is the sovereign right of a state either to
admit or to exclude an alien from its territory. In order, therefore, to
safeguard the rights of their citizens and to ensure their entry into the
territory of other states in advance, states have sometimes entered
into treaties of friendship and commerce wherein the right of entry
to each other’s citizens has been guaranteed. In some countries, the
law or practice allows free entry and right of residence to nationals of
a certain group of states. For instance, citizens of Commonwealth
countries, until recently, were allowed to enter Britain and reside there
for any period they liked without any restriction. The British nationals
also enjoyed a similar right in all the Commonwealth countries.
Similarly, as between a group of European states no entry visa is
required for each other’s nationals. These are, however, in the nature of
exceptions based either on traditional grounds, as in the case of

1 Vattel in Le Droit Des Gens (1758)observes: ‘‘A sovereign may prohibit entrance into
its territory, either to all foreigners in general or to certain persons, or for certain particular
purposes according as the welfare of the state may require.” Trans. Fenwick, The Classics
of International Law.

Hackworth considers that a state is under no duty in the absence of treaty obligations
to admit aliens into its territory. If it does admit them, it may do so on such terms and
conditions as may be deemed by it to be consonant with its national interests. Hackworth,
Digest of International Law, Vol. III, pp. 717-18.

According to Oppenheim, no state can claim the right for its subjects to enter into and
reside on the territory of a foreign state apart from special treaties of commerce and the
like. The reception of aliens is a matter of discretion and every state is by reason of its terri-
torial supremacy competent to exclude aliens from the whole or any part of its territory.
See Oppenheim, International Law, Vol. I, 8th ed., pp. 675-78.
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Commonwealth countries or on the basis of specific clauses in bilateral
treaties and conventions. The almost invariable practice on the part
of states is to regard admission of foreign nationals and their residence
in the country as a matter of discretion for the government concerned
to be regulated by the provisions of its municipal laws, regulations and
executive orders. Again, it should be stated that even if a foreign
national is allowed entry into a country, there is no obligation on the
part of the state to permit him to take up permanent residence or to
practice any trade or profession. Such matters are at the absolute
discretion of the receiving state. According to Oppenheim:

Apart from protection of person and property, and apart from the equal
protection before courts of the rights enjoyed by aliens by virtue of the law of
the land, every state can treat aliens according to its discretion except in so far
as its discretion is restricted through internationai treaties. Thus a state can
exclude aliens from certain professions and trade. —

Some countries like Indonesia and the United Arab Republic permit
foreign nationals to take up permanent residence only if the latter are
considered to be capable of contributing to the culture or the wealth
of the country.l In a number of countries including the United States
of America foreign nationals are excluded from engaging in certain
professions, trades and occupations, such as accountancy, architecture
medicine, engineering, law, teaching etc.2 In Ceylon, India and Japan,
aliens are not excluded from practice of trade or professions but in
Burma, Indonesia and Iraq, they are excluded from certain professions.
While Burma and Iraq would allow employment of aliens only to
temporary posts, Japan favours foreign experts for short periods.
Foreign nationals are permitted to enter government service in Ceylon,
India and Indonesia but in Burma and Iraq, this is possible only in
respect of temporary posts.3 In respect of foreigners’ enjoyment of right
to property, it should be mentioned that states enjoy exclusive rights
to regulate the conditions upon which property within its territory,
whether real or personal, shall be held or transmitted.4 A state may be
unwilling to permit the succession to and retention of title to immovable
property within its borders by persons other than its own nationals or
by aliens who are non-residents.

1 A.A.L.C.C.,**Principles concerning Admission and Treatment of Aliens”, Third Session
Report, 1960.

2 Hackworth, Digest of International Law, Vol. III, p. 618.

3 A.A.L.C.C., Proceedings, Third Session.

4 Moore, Digest of International Law, Vol. II, p. 33.
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It is thus clear that in so far as international law or state practice is
concerned, the questions of entry and residence of foreign nationals as
well as their right to carry on any profession or trade, and their
property rights are matters which are to be regulated entirely at the
discretion of the receiving state. There is no doubt that in such
matters a state will be governed by its own constitution, provisions of
its municipal laws, regulations and executive orders. Consequently,
when a state wishes to ensure for its citizens special rights which would
curtail the discretion of the receiving state, it can only be done by means
of a bilateral treaty. States would normally require to be convinced of
some reciprocal advantages which they would derive by granting such
special privileges to the nationals of another state. Again, a state may
not always find it easy to enter into formal treaty arrangements on
these matters specially in the present day since such formal ar-
rangements may affect its relations with other states, or it may be faced
with the obligations of entering into such arrangements with several
other states. These matters, therefore, need to be arranged on the basis
of informal understanding and reciprocity.

Protection of the nationals of the home state against harm or injury. Per-
haps the more important function of an envoy in the matter of pro-
tection of the interests of his nationals, which is likely to arise often, is
to afford protection to their lives and properties in individual cases or
collectively, and to afford them such assistance as they may need. To
a person who is resident abroad, the diplomatic agent of his country
is his friend in need, and it is to the envoy that he has to turn when he
suffers harm, or his interests are adversely affected either by reason of
some action of the government or governmental agencies or in the hands
of a private person. Thus in the case of a riot or civil commotion the
diplomatic agent will be well within his rights to ask the government
of the receiving state to take adequate measures to protect the lives and
properties of his citizens and to protest to the government if it fails to
do so. Again, if by reason of governmental actions or discriminatory
laws, the nationals of his home state find themselves adversely affected
in the matter of carrying on of their business or profession, he would
be justified in representing to the local government on their behalf and
to seek redress of their grievances. If one of his nationals is arrested,
or if he is denied fair trial, or if his property is confiscated, or if he is
expelled from the country, the envoy can well ask the government for
the reasons of such action, and demand redress if the action of the
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government is considered to be wrongful according to standards of
international law. The approaches in all such matters are first made
informally in the shape of seeking information and requesting relief; if
no redress is had by such informal moves, a formal protest may be
lodged, and ultimately in certain circumstances, international claims
on behalf of the aggrieved national may be preferred if he fails to
obtain relief even after exhausting such remedies as may be available
to him under the local laws. An envoy would undoubtedly seek the
instructions of his government before lodging a protest or preferring
any claim on behalf of the aggrieved national.

The first and foremost rule which has to be observed before an envoy
can represent to the local government on behalf of a person is to satisfy
himself that the person concerned is a citizen of his home state. This
will be easy to determine when the person carries the passport of his
home state and his nationality is indicated therein. Though possession
of the passport is not conclusive on the question of his possessing the
nationality of his home state, an envoy will be within his rights to
afford protection to a person carrying the passport of his state be-
cause by issuing such a passport his government is deemed to have
undertaken the duty to afford him protection 1 whilst he is abroad,
and the envoy is acting on behalf of his government. Similarly, there
will be no difficulty if the person is registered in the embassy as a
citizen of his country. But invariably, as practice has shown, there are
often a large number of persons, who do not possess passports and
are not registered in the embassy as citizens, who seek the help of the
envoy in cases of need claiming to be citizens of his country though the
embassy had not seen or heard of them previously. Such classes of persons
are usually those who have been resident in the country for long periods,
who had practically identified themselves with the country of their resi-
dence, but due to changesin the policies or practices of the receiving state
find themselves in difficulty and seek the protection of the envoy of the
country from which they came. Itisin these cases that the real difficulty
arises. The envoy must judge whether they can be regarded as citizens
of his country and this has to be determined by the nationality laws of
his country. The mere fact that the person or persons concerned came
originally from his country is not enough to qualify for citizenship.
There are, for instance, a large number of persons of Indian origin who
are resident abroad but few of them will be treated as citizens of India.

1 See the judgment of the House of Lords in the case of Joyce v. Director of Public Prose-
cutions, (1946) A. C. 347.
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The envoy will also have to take into account as to whether these
persons are considered by the receiving state as its nationals.!

Promotion of friendly relations

Another important function of an envoy, which has been paid scant
attention until recent years, is promoting of friendly relations between
the peoples of the sending and the receiving states. Hitherto, an envoy
had been looked upon as an official agent of his government charged
with the function of conducting official relations between the two
states. During the last few decades, and particularly since the establish-
ment of the United Nations, it had been recognised that an envoy’s
functions must include the active promotion of understanding between
the sending and the receiving states and their peoples as also promotion
of their economic, cultural and scientific relations. It is now realised
that war often begins in the minds of men caused by misunderstandings
and lack of knowledge on the part of the people of one country about
the conditions, feelings and ideals of the people of other lands, which is
often exploited by political leaders for their own advantage. Peoples
of all countries love peace, and if they are brought into contact with
each other, if they could be acquainted with their culture, their ways
of life, their struggles and their sympathies, the chances of future wars
could be greatly minimised. An envoy’s task in promoting under-
standing between the two states therefore involves not only in his
dealing with the government of the receiving state but also in explaining
the policies and practices of his government and their view point to the
people of the country through suitable media and at proper occasions
as well as making known to the government and the people the purposes,
hopes and desires of his native land. There are various means or media
which are used by envoys for fulfilment of this object. One of the most
effective ways is for the envoy to speak on as many occasions as possible
and to arrange for its proper reporting. The old concept that an envoy
should not make public utterances, which was in vogue when a diplomat
was supposed to deal only with the government, is happily a thing of
the past. Today, diplomatic representatives are often invited to speak
on public occasions and particularly on occasions where a special
programme featuring his country is arranged. Many countries welcome
such public contacts of ambassadors which facilitate the means of
creating understanding. In Britain and the United States, television
interviews are often arranged with the heads of diplomatic missions.

1 The topic of Diplomatic Protection of Citizens is dealt with fully in Chapter X.
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In India, the All India Radio had for some time organised a fortnightly
programme of “Lands and People’’ in which every head of mission was
invited to give a talk about his country. ‘

A good speech, whether delivered on a public occasion or on the
wireless, usually creates a greater effect than any other media. A
question may be asked as to whether an ambassador should speak on
matters of a controversial character. The answer is if the matter in
question relates to the policies of his government, there can be no
objection to his speaking on such matters, but in doing so he must
avoid criticising the policies of the government of the receiving state
since that may amount to interference with its internal affairs. On
October 9, 1958, when the American Ambassador in Britain, Mr. J. H.
Whitney, made speeches in London defending the policies of his govern-
ment towards Communist China, a question was raised whether such
speeches were proper since the view expressed by the ambassador was
different from that of the government of the United Kingdom. Sir
William Hayter of New College, Oxford, defending the action of the
ambassador stated:

It has long been the standard practice for ambassadors to make speeches in
the country where they reside, defending the policies of their own governments.
Such speeches may easily involve controversial questions and it is for the
ambassador to decide whether his mission is better served by raising these
questions or by letting them alone.”

Mr. Harold Nicholson’s view on this point is

It is part of the functions of an ambassador to explain his government’s
attitude in matters that have led to controversy. If he does so in moderate and
reasoned terms he is fulfiling one of his most important duties.

Information Bulletins. Another means commonly used by diplomatic
missions in recent years to inform the public about their countries is
through information bulletins issued by the mission at weekly or
fortnightly intervals. The inclusion of information sections in the diplo-
matic posts is one of the important developments in recent years and
some countries like Britain, United States, and India have formed
career services for their information officers who serve in the missions.
The information bulletins generally contain important news items at
home, and include news about the developments which may be of
special interest to the people of the receiving state, news about visits
of important personalities of the sending or receiving states to each
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other’s country and details regarding aid rendered by one to the other
or participation in each other’s projects. Forinstance, the gifts or loans
made by the United States or assistance rendered by that country in
particular projects in India are naturally highlighted. This helps in
illustrating that the problems of the Indian people are understood in
the United States who are prepared to help in India’s hour of need. The
bulletins often include pictures of famous landmarks, or holiday resorts
or of national festivals which familiarise the people of one country with
the traditions, dress and custom of the people of other lands. The
information films also serve a very useful purpose. A mission should,
however, be careful to avoid making any adverse comments on the
policies or practices of the receiving state in the bulletins because the
duty of non-interference in the internal affairs of the state on the part
of an envoy is still an accepted concept of international law.

There are, however, some states which do not allow foreign missions
to bring out such bulletins. Indeed, there are many countries in the world
today whose governments are anxious to prevent their people from
knowing about the conditions, freedoms and ways of life enjoyed by
peoples of other lands. A question may properly be asked whether
prohibition to publish news bulletins can be regarded as interference
with the functions of a diplomatic envoy. In the text books of inter-
national law one would hardly find any discussion on this issue since
the traditional functions of an envoy did not include publication of news
bulletins. A reasonable view to take is that as long as such news
bulletins do not encroach upon the internal affairs of the receiving state,
or refer to matters in controversy between the sending and the receiving
states, it would be improper to stop publication of such bulletins, since
it is through these bulletins that an envoy can hope to convey the news
about his country, the hopes, and desires of his people which is of
utmost importance in creating an understanding between nations. The
bulletins and especially the pictures help in attracting the sentiments of
the peoples towards each other. For example, at the time of the en-
gagement of Princess Elizabeth (as Her Majesty then was) with the
Duke of Edinburgh the portrait of the young couple in the windows of
the British Information Services in Prague drew a large crowd of
people — a people who had the closest cultural links with Britain.

There are a number of other ways through which efforts can be made
to create an understanding and good relations between the peoples of
different countries. Exchange of goodwill missions and cultural
delegations by various states has been an important feature in recent
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years and the diplomatic envoys have had to concern themselves with
the promotion and planning of such visits no less than the regular
government delegations. The cultural delegations consisting of leading
artistes often help in acquainting the peoples of other countries with the
art, music of famous composers, and the traditional and classical dances.
Exchange of students and visiting professors between universities,
provision of facilities to learn the language of other countries, distri-
bution of books and literature also help in creating better under-
standing. In many countries, societies for cultural relations are formed
and the diplomatic envoy is often called upon to be either the president
or a patron of such organisations.

Looking after the interests of minorities

One of the tasks which a diplomat has sometimes to undertake is to
keep a protecting eye and watchful interest over the conditions and
treatment of minorities in the state of his residence. This, however, is not
a part of his functions of protection which he has in respect of the
nationals of his home state because persons who belong to minorities
are in fact citizens of the receiving state. Whilst international law
recognises the right of an envoy to afford protection to the nationals of
his own state, there is no such right in respect of the minorities, and
strictly from the point of view of traditional international law a state
would be entitled to treat its citizens including those belonging to
minorities in any manner it likes. Nevertheless, it has been recognised
over a number of decades and more so since the first World War that
the position and treatment of minorities in certain circumstances could
become the concern of other nations, and it is in this context that some
of the Peace Treaties concluded after World War I and several bipartite
treaties contained provisions concerning the position and treatment of
minorities. The minorities in a state generally consist of racial, religious
and linguistic groups. Religious minorities have been known te exist
in almost all states ever since the dawn of history, and cases of perse-
cution in respect of such minorities have been too frequent to need any
specific mention. Even in recent years, persecution of religious mi-
norities by state organs as well as by members of other communities
have been known to be taking place. Such persecution often takes the
shape of infliction of bodily harm to individual members of the com-
munity, destruction of their property, denial of protection by the police
and state authorities, and denial of opportunities in the matter of trade,
occupation and service. Existence of racial minorities has resulted
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sometimes from the creation of new states as a result of dismemberment
of an old established state. Thus after the First World War when
several new states were created out of the old Germany and the Austro-
Hungarian Empire, new states like Czechoslovakia and Poland (whose
boundaries were altered under the Peace Treaties) were left with
certain minority groups of German origin. Specific provisions were made
in the Peace Treaties for safeguarding of the rights including the cultural
rights of such minority groups. Again, after the Second World War the
transformation of the British Empire into the Commonwealth of
Nations resulting in the creation of several new states has given rise
to the problems of minorities in these newly independent states.
The partition of the old Indian Empire into two independent
states of India and Pakistan has resulted in having religious mi-
norities in the two countries. Persons of Indian origin constitute
racial minority groups in Burma, Ceylon, Malaya, East and South
Africa.

As already stated, members of minorities are citizens of the states
concerned, and ininternational law, it is up to those states to determine
as to how they should be treated. But on every occasion when a state
has been known to violate the rights of its minority communities in per-
sistent disregard to the dictates of humanity, other states have not been
slow in registering their protest. Thus, at the time of Nazi persecution
of persons of Jewish origin, the whole of the civilised world raised its voice
in protest. Again, the attitude of the South African government in
regard to persons of Indian origin and their treatment called for condem-
nation of South Africa’s policies and actions. States have in such cases
acted not in pursuance of international law but on humanitarian
grounds. The humanitarian aspects have now acquired a special
significance in the context of the United Nations Charter and the
Declaration of Human Rights, and it would be reasonable to say that
every state is entitled to remonstrate in the event of maltreatment of
minorities by a particular state. Some states, of course, would have a
special interest in particular cases. Thus in the case of persons of Indian
origin in other countries, India and Pakistan could be expected to take
a more prominent part in claiming proper treatment for such minorities
by reason of the fact that the relatives of these persons would be
citizens of India or Pakistan whose anxiety for the well-being of persons
of Indian origin must necessarily be reflected in the attitude of a
democratically elected government. In cases where there are treaties,
protection of minorities may be enforced as a treaty obligation by a
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state which is a party to the treaty. For example, India and Pakistan
entered into an agreement in 1951 under which each of those states
undertook the obligation to see that members of their minorities were
properly treated. Under this agreement, each government appointed a
minister responsible for minority affairs and the two ministers jointly
undertook tours of areas where there was any possibility of the interests
of the minorities being adversely affected.

In cases where there are no treaties in existence to govern the matter,
the task of a diplomat in remonstrating with the government of the
receiving state with regard to treatment of minorities is somewhat
delicate and has to be approached with caution. Unlike the case of
one of his own nationals, the aggrieved minorities cannot seek his help,
and whatever he does it has to be on his own initiative. Whilst an
isolated case of maltreatment of a member of the minority may not
justify his interference, he need not keep quiet if there is a persistent
and systematic violation of the rights of the minorities, particularly
when his home state has a special interest in the well being of such
minorities. It is true that governments are often touchy on this issue,
and resent any interference by foreign governments and their envoys
on such matters, but by and large with a little tactful handling it is
found that governments are not altogether unresponsive to the
enquiries of diplomatic agents. Any step which may give the impression
of interference in the internal affairs of state by a diplomat is, however,
bound to be resented. Consequently, an envoy should avoid being too
intimately connected with the affairs of the minorities, particularly on
matters where it concerns governmental policy. Where there are
minority treaties in force, things would however be different as the
extent of an envoy’s activities with regard to safeguarding the interest
of the minorities would depend upon the terms of the treaty itself. The
idea underlying the treaties for the protection of minorities is to secure
for certain elements incorporated in a state, the population of which
differs from them in race, language or religion, the possibility of living
peaceably alongside the population and cooperating amicably with it,
while at the same time preserving the characteristics which distinguish
them from the majority and satisfying the ensuing special needs. The
envoy of the state which is a party to such a treaty would, therefore, be
well within his rights to ensure that these obligations are duly carried
out by the state of his residence.
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Miscellaneous duties and notarial functions

In addition to the various functions of a diplomatic agent as
discussed above, the diplomatic missions have also to undertake
certain miscellaneous duties and functions of a notarial character.
These include registration of births, deaths, and marriages, mainte-
nance of Register of Citizens, authentication of documents, service of
summons and issue of passports and visas. Such duties are generally
performed in the consular sections of the missions, and may also be
undertaken by consular officers.

Registration of births and marriages. The municipal laws of almost all
states consider the children born to their citizens even when abroad as
their nationals on the basis of jus sanguinss, and for the purpose of
evidence of such birth most of the nationality laws require that the
parents of the children born abroad should have the birth registered in
the embassy or consulate of the home state. The diplomatic missions
are therefore authorised under the laws of the sending state, which are
recognised invariably by the receiving state, to register the birth of the
children of their own nationals as also to issue certificates of birth. The
laws of several states authorise their diplomatic officers to perform the
functions of a registrar in solemnising marriages between parties at
least one of whom is a citizen of the sending state. The mission in such
cases is entitled to issue a certificate of marriage. It is customary for
diplomatic missions to maintain a register of the citizens of the home
state, and it is advisable for persons resident or sojourning abroad to
get themselves registered with their embassy or consulate. The regis-
tration of citizens helps in ensuring that diplomatic protection can be
afforded to them readily in case of need.

Authentication of documents. Authentication of documents also takes
up a considerable portion of the activities of the consular section of a
diplomatic mission. In the normal course of international trade,
commerce and intercourse, citizens as well as others resident in a
particular country have occasion to take recourse to actions or pro-
ceedings before the courts or administrative authorities of another
country. The most common and obvious method in such cases is to
authorise someone in the other state where the suit or the proceeding
is sought to be instituted to take action on his behalf. This can be done
by executing a power of attorney. Such a document is used practically
in all cases where a person seeks to appoint another as his agent for
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whatever purpose it may be. It is fairly obvious that such a document
must be drawn up and executed in accordance with the laws of the
country where it is executed. The practice followed by most of the
courts and administrative authorities is not to accept a power of
attorney executed in a foreign state unless it is authenticated by its
own diplomatic or consular agent in that country. Such authentication
is regarded as proof that the document has been validly executed in
accordance with the laws of the country where it has been executed.
The same is the position with regard to all documents which are sought
to be used in any proceedings in another country. For example, an
affidavit, a will or a deed of trust may have to be used in a litigation or
before the taxation authorities for the purpose of income-tax or estate
duty, or for establishing claims to property. Such documents can be
used in a foreign country only if they are authenticated by the diplomatic
mission of that state. The consular sections of diplomatic missions are,
therefore, often approached with the request for authentication of
documents of the type just mentioned. The diplomatic officer in all such
cases has to be satisfied that the document he is asked to put his seal
onis a valid document according to the locallaws of the country because
his authentication would be prima facie proof that it is so before the
courts and administrative authorities of his own country. Now, a
diplomatic officer cannot be expected to investigate into such matters
which would involve a consideration of facts and law in each case not
only because of lack of time at his disposal but also because of lack of
means at his disposal for holding such an enquiry. For example, if he
were to conduct an enquiry on the question as to whether a power of
attorney was validly executed, he would not only need to know the
local law on the subject but he would also have to enquire whether the
person who is purported to have signed the document was in fact the
person who signed it and whether the notary before whom the do-
cument was signed was in fact a person who is authorised to authenti-
cate the document. To obviate the necessity of holding such enquiries
by the diplomatic officer, it is now the usual practice to authenticate
documents only if they are certified by a named official of the foreign
office of the receiving state.

A diplomatic mission is authorised to charge such fees as may be laid
down by his own government for authentication of documents of
various categories.
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Service of summons. The diplomatic missions are also used as the
channel of communication for service of summons issued by the courts
of the sending state. When a suit is instituted in the court of a country
against a person resident outside, it becomes necessary to serve him with
a writ of summons issued by the court to appear and defend the action.
Similarly, it may be necessary to serve a copy of the judgment or decree
on the defendant. In cases where there is an agreement in force between
the two countries for service of summons and reciprocal enforcement of
judgments, this work is not inconsiderable.

Extradition. The diplomatic missions have also to handle requests
for extradition in respect of fugitive criminals who have fled from the
sending state after committing a crime there and taken refuge in the
receiving state.

Issue of passports and visas, in all probability, constitute the bulk of
the consular work of an embassy.1

Duty of non-interference in the internal affairs of the recerving state

It is fairly obvious that the diplomatic agent in order to discharge his
functions effectively must receive the cooperation and assistance of the
state to which he is accredited. The receiving state is thus under an
obligation in conformity with international law and practice to allow
him every opportunity to carry on his activities without let or hindrance,
and for this purpose to treat him in a manner befitting his position and
to accord him the necessary immunities and privileges. The diplomatic
agent has, however, certain corresponding duties towards the receiving
state, that is, his duty of non-interference in the internal affairs of the
state, the obligation to respect the local laws and regulations, and the
duty not to abuse his rights and privileges. This position is now
expressly recognised in Article 41 of the Vienna Convention 1961 which
provides that without prejudice to their privileges and immunities, it
is the duty of all persons enjoying such privileges and immunities to
respect the laws and regulations of the receiving state.

The express prohibition imposed on an envoy in Article 41 of the
Vienna Convention not to interfere in the internal affairs of the receiving
state appears to be correct both on principle and in the interest of
comity of nations. In principle it would appear to be a sound proposition
to say that a diplomatic officer is not within his rights to interfere in the

! The principles concerning extradition of fugitive offenders and issue of passports and visas
are discussed fully in chapters XI and XII.
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internal affairs of the state. A diplomat’s duty, as has already been
stated above, broadly is to represent his own state in the receiving state
and to protect the interests of his home state and its nationals in the
state of his residence. Looked at from a true perspective it would
appear that the internal affairs of the state are hardly of any conse-
quence to him in discharging his functions, and it may well be said that
he has only to do his best in the circumstances and conditions that may
be obtaining in the receiving state. It may, however, be argued that the
diplomat must strive to increase the influence of his government in the
receiving state and to obtain advantages for his nationals by all possible
means at his disposal including the overthrow of the government in
power by rendering aid and assistance to opposition parties if the
attitude and policies of the government are detrimental to the interests
of his home state or its nationals. If this position were to be accepted,
it would not only lead to chaos but would also strike at the very root
of diplomatic relations. The situation may well be envisaged where
diplomatic agents, who are dissatisfied with the policies of the govern-
ment of the day, may decide to plot for its overthrow; and in demo-
cratically held elections, the instances of diplomats of different countries
supporting varitous political parties according to their affiliations would
become too common. There have been various cases in the past when
diplomatic agents have been known to have plotted against the monarch
or the government of the day in the receiving state; and even in modern
times rendering of monetary help and other assistance to political parties
of known affiliations by certain diplomats are not unknown, but the
important point is that such activities are not regarded as legitimate.
International law and state practice have recognised the right of the
receiving state to declare a diplomatic agent as persona non-gratain such
circumstances and thereby condemn his actions. The diplomatic repre-
sentative is meant to promote friendly relations between the states
concerned. If diplomats were to be allowed to indulge or interfere in the
internal affairs of the state, it would completely destroy this object. No
government would be free in such circumstances to pursue its own poli-
ciesaccording to the wishes of its people, but must give way to the wish
of the country orcountries which is or are in a position to put the strongest
pressure.

There is, of course, considerable scope for difference in views as to
what would consitute interference in the internal affairs and this would
vary according to circumstances of each case. For instance, it is well
accepted that there is nothing wrong on the part of a diplomat to take



FUNCTIONS OF A DIPLOMATIC AGENT 77

an interest in the internal affairs of the state — indeed in the fulfilment
of his duties he has to correctly appraise the internal situation in the
country of his residence with a view to reporting to his government.
But the question is when can such interest be said to constitute
interference? A diplomat has every right to remonstrate against the
policy of the government, particularly if they are against the interest
of his home state. He may even try to convince them to alter such
policies by argument or explanations. These would fall within the le-
gitimate functions of a diplomat. But an attempt to interfere with
governmental functions in shaping its policy by means of approaches to
opposition parties, or to organise opposition or criticism of the govern-
ment would be overstepping the bounds of propriety. In such circum-
stances, he may be said to be interfering in the internal affairs of the
state. In a democratic country, a diplomat can cultivate the acquaint-
ance of the leaders of different political parties though they may be
opposed to the government of the day, but any intercourse with the
opposition in a totalitarian country may well render an envoy persona
non grata on the excuse of his interference in the internal affairs of the
state. Rendering of aid or active assistance or show of sympathy in
favour of a party in the national elections would certainly amount to
interference. Expression of views publicly in favour of or against a party
would have the same effect.

Apart from his duty of non-interference, the diplomat is expected to
respect the laws and regulations of the receiving state. He should do
nothing to violate such laws himself nor should he encourage or connive
at violation of the laws by others. A diplomat is, no doubt, ex-
empt from the jurisdiction of the receiving state but this only means
that he cannot be proceeded against in that state for any violation of
the laws. His immunity does not mean that he need not observe the
laws — in fact he is expected to respect such laws in the interest of
comity. Thus, a diplomat is expected to observe the traffic rules, which
are framed for the well being of the citizens, and the health regulations
necessary for public health. It is also his duty to see that servants and
persons under his control do not violate the laws and regulations of the
receiving state, and if they do so, to see that they are adequately
punished. He should also refrain from giving shelter to fugitives from
justice and surrender persons wanted in connection with violation of
local laws.

Another important duty of a diplomat is not to abuse the privileges
accorded to him by the receiving state. It would be a violation of his
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duty if he uses the diplomatic premises for a purpose for which it is not
legitimate to use such premises. For example, if he allowed any part of
such premises to be used for the purpose of trade or business, or if he
used the premises for wrongful confinement of a person, as happened
in the Kasenkina case in New York, it would amount to an abuse of his
privilege. The diplomatic representatives are entitled to a number of
fiscal privileges, such as free importation of motor cars, liquors and
other household goods. It is clear that free importation is permitted for
their own consumption and use. If a diplomat were to trade in such
commodities, or if he were to import a car solely with the view of
making a profit by its sale, such conduct would amount to gross abuse
of privilege.

The concept of a diplomat’s duty towards the receiving state has long
been recognised by jurists and writers on international law as also in the
practice of the states. The practice and competence of the receiving
state in international law to declare an offending diplomat persora non-
grata itself shows that the diplomat owes a duty to the receiving state
for the dereliction of which the receiving state can take action by re-
fusing to receive him any longer in the capacity of an accredited diplo-
matic agent. Calvo, the celebrated South American jurist, in his
Treatise on International Law clearly asserted that the first duty of a
diplomatic agent is not to interfere in any manner in the internal affairs
of the country to which he is accredited.l This statement is most
significant because it is in the Latin American countries more than in
any other part of the world that the interference by diplomatic agents
in the internal affairs of the states has been most prevalent in modern
times. The European writers have also laid down the same proposition
in no less clear terms. Fauchille writes:

The Public Minister must refrain from any interference in matters of do-
mestic administration — and from any semblance of insult to the government
and institutions of the foreign country — he must join in national rejoicing —
The Public Minister must never provoke a disturbance, instigate an uprising,
or attempt to corrupt government officials — he must avoid any intrigue with
a parliamentary opposition.?2

Oppenheim says:
The presupposition of the privileges he (the diplomatic envoy) enjoys is that

he acts and behaves in such a manner as harmonises with the internal order of
the receiving state. He is therefore expected voluntarily to comply with all

1 Calvo, Le droit international théorique et pratique, Vol. VI, p. 232.
2 Fauchille, Traité de Droit International Public, 8th ed., p. 54.
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such commands and injunctions of the municipal law as do not restrict him in
the effective exercise of his functions.l

The same principle has been embodied in Article 12 of the Havana
Convention on Diplomatic Officers, Article 40 of the Draft Articles
drawn up by the Asian-African Legal Consultative Committee and
Article 40 of the Draft Articles drawn up by the International Law
Commission. The position has now been accepted by the Vienna
Convention on Diplomatic Relations and can be regarded as universally
acceptable. It is of interest to every state that diplomatic agents of
other states accredited to it refrain from interference in its internal
affairs and also observe its laws and regulations. It may, therefore, be
expected that states would ensure the observance of such conduct by
their own diplomats so as to remove any ground for complaint. It would
be difficult to completely eradicate the indirect interference so long as
states continue to remain divided into blocs, but as long as certain limits
of propriety are maintained, the interest of diplomatic relations would
not be adversely affected.

! Oppenheim, International Law, 8th ed., pp. 708—709.



CHAPTER V

DIPLOMATIC IMMUNITIES AND PRIVILEGES

It is well recognised that under the customary rules of international
law each state is expected and required to allow certain rights and
immunities to diplomatic agents of other states accredited to it. These
rules, which are of ancient origin and perhaps as old as diplomacy itself,
are founded on common usage and tacit consent; they are essential to
the conduct of the relations between independent sovereign states;
they are given on the understanding that they will be reciprocally
accorded, and their infringement by a state would lead to protest by the
diplomatic body resident therein, and would prejudicially affect its
own representatives abroad.!

T heoretical basts of diplomatic immunities

There are various theories regarding the legal basis of these immuni-
ties which a diplomat enjoys in the territories of the receiving state.

Exterritoriality. The first and oldest appears to be the doctrine of
“exterritoriality’’, which implies that the premises of a mission in
theory are outside the territory of the receiving state and represent a
sort of extension of the territory of the sending state. Similarly, an
ambassador who represents by fiction the actual person of his sovereign
must be regarded by a further fiction as being outside the territory of
the Power to which he is accredited.2 This doctrine which held the field
for a considerable period both among text writers and in judicial
decisions has come to be adversely criticised 3 in recent years though it

1 Satow, A Guide to Diplomatic Practice, 4th ed., p. 175; Hurst, International Law:
The Collected Papers of Sir Cecil B. Hurst, 1950, p. 175.

2 Grotius, De Jure Belli ac Pacis, Book II, Vol. II, Ch. VII; Bynkershoek, De Foro Le-
gatorum, Chapter VIII.

3 See Moore, Digest of International Law, Vol. II, p. 775; Slatin, “De la Juridiction sur
des agents diplomatiques,” Journal du droit international, Vol. II, p. 329;
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is still referred to in a somewhat restricted sense. It is said that the
fiction of “‘exterritoriality’’ fails to provide an adequate basis because
the extent of exemption that would flow from this doctrine has never
been accepted in practice, as both the premises of the mission and the
diplomatic agent come within the jurisdiction of the receiving
state for certain purposes. Thus for example, a diplomatic agent
is expected to act in conformity with the laws of the receiving
state and observe its police regulations though he cannot be prosecuted
for violation of the same. Again, if he engages in trade or business in his
private capacity or owns real property, he is not exempted from local
legislation and is required to pay rates and taxes. Moreover, even in
respect of the premises of the mission municipal charges are normally
required to be paid for beneficial services rendered and crimes com-
mitted within the premises of the mission are to be tried in accordance
with the laws of the receiving state. Oppenheim, however, considers
that the term ‘“‘exterritoriality’” has nevertheless some practical value
because it demonstrates clearly the fact that envoys must, in most
respects, be treated as though they were not within the territory of the
receiving state.l

Representative character. Another basis for grant of diplomatic im-
munities, which has been advanced from time to time, is the “‘repre-
sentative character’’ of the envoy, that is to say, the diplomatic agent
as representing a sovereign state owes no allegiance to the state to
which he is accredited and as such he could not be subjected to the
laws and jurisdiction of the receiving state. According to this theory,
any insult to the ambassador is considered a slight upon the personal
dignity of the sovereign whose envoy he is and consequently the
receiving state is obliged to treat the envoy in a manner befitting his
representative character. The dictum of the Supreme Court of the
United States of America in Exchange v. MacFaddon,2 which appears
to support this view, is relevant in this connection.3 In that case
Marshall C. J. observed:

Sir Cecil Hurst maintains that the theory may for certain purposes be useful, but it is
untrne in fact, it leads to absurd results and it has now been definitely repudiated by more
modern writers and by decision of the courts. — See Hurst, Collected Papers, 1950, p. 199.

1 Oppenheim, International Law, 8th ed., p. 793.

2 Per Marshall C. J. in Exchange v. MacFaddon, 7 Cranch. 116. See also Agostini v. De
Antueno, 99 N.Y.S. 2d 247, where the court observed that ambassador represents his master.

3 For same views — See Vattel, Le droit des Gens, Vol. IV, Ch. 7, para 92; Montesquieu,
Collected Works, De I’Esprit des Lois, Book XXVI, Ch. 21; Lord Chancellor Talbot in Bar-
buit’s Case — Hudson, Cases on International Law, p. 875.
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A sovereign committing the interests of his nation with a foreign power to
the care of a person whom he has selected for the purpose cannot intend to
subject his Minister in any degree to that power; and therefore a consent to
receive him implies a consent that he shall possess those privileges which his
principal intended he should retain, privileges which are essential to the dignity
of his sovereign, and to the duties he is bound to perform.

Functional necessity. The modern tendency is, however, to allow
immunities and privileges to an envoy on the basis of ‘“functional
necessity’’, that is to say, the immunities are to be granted to the
diplomats because they could not exercise their functions perfectly
unless they enjoyed such privileges. It is obvious that were they liable
to ordinary legal and political interference from the state or other
individuals, and thus more or less be dependent on the goodwill of the
government of the state to which they are accredited, they might be
influenced by considerations of safety and comfort in a degree which
would materially hamper them in the exercise of their functions. It is
this concept of ‘“‘functional necessity’’ which, it is said, casts an
obligation on states to grant a certain minimum of immunities, and
that minimum comprises such immunities and privileges as will permit
the diplomatic envoy to carry out his functions without hindrance or
avoidable difficulty. Nothing less will ensure compliance with the
maxim xe impediatur legato. It is on the basis of “functional necessity’’
that the International Law Commission proceeded in preparation of
the Draft Articles on the subject,! and the Vienna Convention on
Diplomatic Relations 1961 also appears to have proceeded on this
footing for it is stated in the preamble to the convention that ‘‘the
purpose of such privileges and immunities is not to benefit individuals
but to ensure the efficient performance of the functions of diplomatic
missions as representing states.”

It would, however, appear that the concept of functional necessity is
not altogether a satisfactory basis as there can always be scope for
difference in views and attitude of the states as to what kinds of
jurisdictional acts on the part of a state would constitute interference
with the legitimate functions of a diplomatic agent. Modern writers
have sought to make some distinction on the basis of “functional
necessity’’ between the various immunities and privileges of diplomatic
agents, and this distinction has been adopted in the practice of some
states. Consequently, there has been some divergence in the practice of
states as regards the content and extent of diplomatic immunities; and
the scope for such difference in state practice is not altogether ruled out

1 See the Report of the Tenth Session of the International Law Commission, p. 47.
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even in the Vienna Convention of 1961. For example, countries like the
United Kingdom, United States of America, and some of the Common-
wealth countries believe in the complete immunity of the diplomatic
agent in respect of all his acts as long as he remains accredited to the
government, whilst other states like Italy, Soviet Russia, Czecho-
slovakia, and various continental countries have always sought to
draw a distinction between acts which the envoy performs in his official
capacity as a diplomat and his other acts which may be said to be of
a private nature, such as non-payment of debts or rent of premises
leased by him for his residence. The doctrine of “functional necessity”’
would appear to make such difference in state practice possible, and
indeed permissible. Sir Cecil Hurst once thought that principle, con-
venience and the practice of governments alike lead to the conclusion
that this artificial restriction of diplomatic immunities to what is
judged by the writers to be necessary for the due performance of their
task is not sound.! Nevertheless, the doctrine of “functional necessity”’
would appear to be the only practicable basis for the immunities of
diplomats especially having regard to the modern state practice.

Whatever may be the theoretical basis for grant of diplomatic
immunities, which form an exception to the rule that all persons and
things within a sovereign state are subject to its jurisdiction, it is and
has been an acknowledged rule of law that states are under an obligation
to allow the diplomatic agent to enjoy full and unrestricted inde-
pendence in the performance of his allotted duties, which necessarily
implies immunity from jurisdiction in respect of his person, his acts,
and the premises of the diplomatic mission.

Basis for grant of diplomatic immunities in municipal law

The law and practice varies from state to state regarding the basis
on which such immunities are granted under their municipal law. In
some countries the rules of international law regarding the position of
an envoy are recognised in the common law of the land, whilst in others
specific statutory provisions have been enacted to give force to these
rules arising out of usage of nations in the municipal law of the country.
In so far as international law is concerned, it would appear to make no
difference as to the method which a state may employ in discharging
its duties and obligations regarding immunities of foreign envoys; and
the matter must, therefore, be left to be determined by the consti-
tutional practice of each state. In Britain, for example, the immunities

1 Hurst, Collected Papers, pp. 203-204.
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of the foreign envoy are based on common law. The Statute of Queen
Anne 1708, which was enacted to prevent the arrest of the Russian
Ambassador for non-payment of debt and which provides for ex-
emption from civil jurisdiction, is regarded merely as declaratory of
the common law. In Canada and Australia, the position is that the
general principles touching the position of a foreign envoy are regarded
as part of the common law of the land as they have been so adopted by
the common law of England, and as such, into the common law of those
dominions.! In the remaining Commonwealth countries, the position is
that whilst usual immunities are accorded to the diplomatic repre-
sentatives, no declaration about the basis for grant of such immunities
under their municipal law is available either in the pronouncements of
the national courts or in executive statements. In some of these
countries specific legislation has been enacted to provide for immunities
of the representatives of Commonwealth countries, the legislation
being necessitated for historical reasons. In the United States of
America, however, the matter is provided for by positive law.2 In
Europe, the practice appears to vary to a considerable extent. Whilst
in Norway, Sweden, Netherlands and Turkey, there is no statutory law
in force on this subject, the constitutions and laws of Portugal, Belgium,
Germany, Czechoslovakia, Hungary and the U.S.S.R.,3 contain pro-
visions dealing with certain aspects of diplomatic immunities. Among
Asian countries, there does not appear to be any statutory law on this
subject except in Iraq where there is a specific provision by which the
certificate issued by the Foreign Ministry about the diplomatic status
or immunity of a person is made conclusive and binding on the courts.
In the African countries also, there are no statutory laws.

Steps towards codification and uniformity

In recent years a number of jurists and societies of international
lawyers have expressed the opinion that the immunities and privileges
of diplomatic agents should be put on a statutory footing either by
means of domestic legislation in various countries or by adoption of one
or more multilateral conventions. The reasons for this would appear to be
twofold. Firstly, the immunity of an envoy being based on customary
and conventional rules arising out of usage of nations, difficulties arise

1 See the decision of the Supreme Court of Canada in the matter of a Reference by the
Governor General (Per Duff C. J. ), 1943 S.C.R. 208.

2 United States Code, Sections 252 to 254 of title 22; Act of April 30, 1790, Sections 25

to 27.
3 Decree of the Supreme Soviet of 1927; See also the Decree of 1956.
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on occasions as to what the given rule is, and doubts might also arise
regarding the basis and foundation of such immunities in the municipal
law of the states, since international law as such does not grant any
immunity but the rights have to be given by the municipal law of the
country in compliance with its international obligations.l It is also
generally considered that international law as such is not binding on the
municipal courts of a state; so far as the courts are concerned, inter-
national law is the body of doctrines regarding international rights and
duties of states which have been adopted and made part of the law of
the land.2 The second reason is that the practice of the states over a
number of years has varied so much on the scope and extent of diplo-
matic immunity that it is difficult to ascertain with any precision as to
what is required to be given under the recognised principles of inter-
national law. A good deal of conflict arose in the past on the question
of immunity of an envoy in respect of trading and other private
activities as also on the question of immunities of the subordinate staff
of diplomatic missions. For example, whilst the United States and the
United Kingdom allow complete immunity in respect of all acts of a
diplomatic officer, the Italian Court of Cassation had as early as in
1922 taken the view that “‘absolute immunity put forward from
historical times is now ended and is one of the political doctrines that
have been superseded’’ and that the acts which a diplomatic agent
does outside his public functions have no relation to the exercise of
sovereignty, and consequently it is not necessary for them to be
protected by the principle of immunity in respect of such acts.3 A
similar decision was taken by the Supreme Court of Poland; and the
practice in the U.S.S.R. has been to restrict diplomatic immunity as
much as possible. In the matter of subordinate staff there has been a
wide divergence in state practice. Having regard to this uncertain
position, the Americanstates had entered intoa Convention among them-
selves on February 20, 1928, which is known as the Havana Convention,
indicating with some precision the functions, duties and immunities of
diplomatic envoys. The status of diplomatic agents was also defined in
the preamble to that convention as being the representatives of their
governments and not as the representative of the person of the chief of
state. It was further stated in the preamble that

1 Oppenheim, International Law, 8th ed., p. 45.

2 See the decision of the Scottish Court of Session in Mortensen v. Peters, 8 F. (J. C.) 93,
and that of the Privy Council in Chung Chi Cheung v. The King, (1939) A. C. 166.

3 Comina v. Kite, F.It. (1922)-1~343.
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acknowiedging the fact that diplomatic officers represent their respective
states and should not claim immunities which are not essential to the discharge
of their official duties, and acknowledging also that it would seem desirable that
either the officer himself or the state represented by him renounce diplomatic
immunity whenever touching upon a civil action entirely alien to the fulfilment
of his mission.

The convention, which became binding between the various American
states, helped to arrive at some uniformity of practice as between those
states by adopting the doctrine of ‘“functional necessity’’ as the legal
basis for grant of immunities. This convention, however, being limited
in application could do little to prevent the divergence of state practice
which was growing in other parts of the world.

Learned societies, individual jurists, and research institutions like
the Harvard Law School have been attempting through studies and
research drafts to formulate the existing principles on the subject.1 The
matter also received consideration of the Committee of Experts ap-
pointed by the League of Nations, and it was referred by the United
Nations to the International Law Commission as being a priority topic
for progressive development and codification.2 The Commission adopted
its recommendations at its Tenth Session in the form of certain Draft
Articles. The Asian-African Legal Consultative Committee shortly
after its formation in 1956 was also entrusted with the work of exami-
nation of the subject taking into account the special needs of the region.
The Committee in its report adopted at its Third Session in 1960
formulated certain principles dealing with the nature and extent of
diplomatic immunities and privileges in the form of a Draft Convention.
It took the view, however, that the question as to whether a country
should adopt these principles by means of a convention or domestic
legislation should be left to the government of each member country to
decide.® The Conference of Plenipotentiaries convoked by the United
Nations which met in Vienna in March 1961 succeeded in drawing up
a convention, which if ratified will be binding among most of the
nations of the world. The convention has attempted to lay down a
uniform practice to be followed by all the states, but whether it has
succeeded in doing so is somewhat doutbful. The International Law
Commission had itself noticed that practice of states has shown some

1 Research in International Law, Harvard Law School. I. Diplomatic Privileges, 1932;
Bluntschli’s Draft Code 1868; Fiore’s Draft Code 1890; Pessoa’s Draft Code 1911; Philli-
more’s Draft submitted before the 34th Conference of the International Law Association;
Strupp’s Draft Code 1926; Draft Code of the Japanese Branch of the International Law
Association, 1926; Resolution of the Institute of International Law, 1929.

2 U.N. General Assembly, Resolution 685 (VII) of 5 December 1592.

3 A.A.L.C.C. Report of the Third Session, 1960.
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divergence which has persisted on such questions as the limits of
immunity with regard to acts of a private law nature, the categories
of diplomatic staff which are entitled to full jurisdictional immunities,
the immunities of the subordinate staff, the immunities of nationals of
the receiving state, the extent of the immunities from various forms of
taxation and conditions for waiver of immunities.I But the Commission
in its recommendations as well as the Vienna Convention 1961 do not
appear to have found a complete solution to the problem of settling the
conflict in these fields. Article 47 of the convention which broadly
follows the recommendations of the International Law Commission
contained in Article 44 of its Draft Articles would appear to contem-
plate that the divergence in state practice would continue in regard to
diplomatic immunities even after the adoption of the convention,
because it provides that a state could apply the provisions of the
convention in a restrictive manner in relation to the envoy of a state
which applies the provisions of the convention restrictively. The
Article further provides for according of a more favourable treatment
than laid down in the convention on the basis of custom or agreement.
It is therefore reasonable to assume that it would be open to a state
party to the Vienna Convention 1961 to interpret the provisions
relating to diplomatic immunities in a manner consistent with its own
notions, and that it would be free to decide upon the extent of the
immunities and privileges and the classes of persons entitled to them
in accordance with its own practice. It could perhaps be expected that
the Vienna Convention 1961 would lead to a certain amount of uni-
formity, but having regard to the flexibility in the application of the
provisions one may not be justified in the hope that states would be
prepared to abandon their existing practices. In dealing with the
various aspects of diplomatic immunity, it would, therefore, become
necessary to examine the practice of the statesas contained in executive
statements and judicial decisions particularly with regard to matters
where there is some divergence.

Reciprocity and discrimination

Another point which arises for consideration in this connection is the
question of reciprocity and discrimination. As already observed, there
is divergence of state practice in regard to the scope and extent of
immunities that are to be accorded to diplomatic agents. Now, the
question is whether it is permissible for a receiving state to disallow the

1 See U.N. Doc. No. A/CN. 4/1/Rev, 1, p. 54.
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diplomats of a particular country certain immunities and privileges,
which it grants to diplomatic agents of other states, on the ground that
the particular state does not grant those immunities and privileges to
the envoys accredited to it. The provisions of Article 47 of the Vienna
Convention would appear to permit such a practice. Nevertheless, it is
for consideration whether this is desirable and whether attempts
should not be made to prevent such tendencies becoming a general
practice among nations. It is quite clear that immunities of an envoy,
as distinct from privileges, are granted by each state under internation-
al law in order to enable the envoy to perform the functions of his
mission without let or hindrance. It is on this basis that a state decides
for itself what jurisdictional and other immunities it will accord to the
envoys of foreign states within its territory. Consequently, when a state
grants immunities to a particular envoy to a lesser extent than it accords
to others, can the receiving state be said to be allowing him the
immunities under international law even though this may be on account
of the restrictions imposed by the home state of the particular envoy?
Itis to be observed that in recent years some states have been resorting
to curtailment of the rights and immunities of diplomatic agents,
especially as regards their freedom of movement and communication
as a weapon of cold war practised against the envoys of certain countries.
Now, such steps constitute clear violation of international law and
deserve to be condemned. As a result what has in practice happened is
that those states whose envoys have been subjected to such restrictions
havereciprocated by imposing restrictions themselves. In fact, in certain
countries like Britain, Australia and New Zealand, legislation was en-
acted to enable their governments to impose restrictions on envoys of
states whose governments apply such restrictions. It is submitted that
in the interest of each state and for diplomatic relations in general the
time has come to put a stop to such practices. It is recognised universally
that a certain minimum of rights and guarantees are necessary for
effective functioning of a mission, and the minimum could well be said
to be those which are known as immunities under international law,
such as inviolability, freedom of movement and communication, and
immunity from jurisdiction, both civil and criminal. If any state refuses
to grant these minimum rights to the diplomatic agent accredited to it
or to the diplomatic agent of any particular country or countries, the
state concerned should be held to have violated the rules of internation-
al law. It is submitted that it ought not to be permissible for other
states to restrict immunities of the envoy of the offending state, but
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appropriate steps should be taken against the offending state for its
violation of international law. It may be argued that the immunities
of an envoy are to be granted on the basis of reciprocity, but in the
modern context of international society, application of the principle
of reciprocity in so far as the minimum rights of an envoy are concerned
would not appear to advance the cause of better international relations.
If the basis of reciprocity is to be adopted, it would mean that sooner
or later many states would be faced with the problem of having vary-
ing sets of rules regarding the immunities of envoys accredited to it,
the more liberal ones applicable to a set of envoys whilst the restrictive
rules are applied in respect of the envoys of certain other countries.
This can only lead to confusion and uncertainty for the adminis-
trative authorities of the state as well as for the municipal courts of the
country. To take an example, if a state were to have different rules
regarding the freedom of movement of the diplomatic agents within
its territory on a basis of reciprocity, the police and minor adminis-
trative authorities would have the task of finding out on each occasion
whether the particular diplomat, who might be found travelling in
some part of the country, belonged to the category which was per-
mitted to travel there. This would lead to waste of time and even
harrassment of diplomatic personnel could not be prevented on all
occasions.

In so far as privileges are concerned, that is, those rights which are
not essential for the fulfilment of the mission and which are given asa
matter of international courtesy over and above the immunities, the
principle of reciprocity ought to be the proper basis, since no state can
insist upon such privileges as a matter of international law. For
example, exemption from customs duties on articles imported by the
mission or the envoy for his own use rest on international courtesy, and
in such matters the principle of reciprocity may be applied. If a state
refused to grant such benefits, it cannot expect that its envoys will be
given these privileges in other states especially as they are not essential
to their effective functioning.

Immunities and privileges

The International Law Commission in dealing with the question of
diplomatic immunities and privileges had divided the subject under
three heads, namely, (i) immunities relating to the premises of the
mission and to its archives, (ii) those concerning the work of the
mission and (iii) personal immunities and privileges of the envoy.
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It is, however, difficult to draw a clear cut division in this manner as
many of the personal immunities of an envoy are intermixed with the
immunities relating to his work or the premises of his mission; indeed
theimmunities of a diplomat, whether they be for his person, or related to
his work, office, or residence are all calculated to enable the envoy to
discharge his mission in an effective manner. The subject will therefore
be considered in this chapter under the traditional heads, namely,
(1) inviolability of the person, mission premises, archives and residence,
(ii) freedom of movement, (iii) freedom of communication, (iv) im-
munity from civil and criminal jurisdiction, (v) exemption from
taxation, and (vi) other immunities and privileges.

Inviolability

The principle of inviolability in respect of the person of the diplo-
matic agent originally arose out of the concept that the diplomat repre-
sented the person of his sovereign and that any insult to him constituted
an affront to the Prince who had sent him. In course of time, however,
it came to be recognised on the basis that it was essential to ensure
inviolability of the person of the ambassador in order to allow him to
perform his functions without any hindrance from the government of
the receiving state, its officials and even private persons. The term
‘inviolability’ means that the envoy shall be immune from any form of
arrest or detention. The receiving state shall treat him with due respect,
and it is required to take all appropriate steps to prevent any attack
on his person, freedom or dignity.! It implies that the receiving state is
obliged to afford a higher degree of protection to the person of the
diplomatic agent than is accorded to a private person. It is the duty of
the government to which the envoy is accredited to take all necessary
measures to safeguard the inviolability of the diplomatic agent.2 Should
an act violating the immunity of the envoy be committed by a public
official, adequate reparation is due.3 Inviolability attaches from the
moment the diplomatic agent sets his foot in the country if previous
notice has been received by the government; in any case it attaches as

1 See Article 29 of the Vienna Convention 1961, which provides, “The person of a diplo-
matic agent shall be inviolable. He shall not be liable to any form of arrest or detention.
The receiving state shall treat him with due respect and shall take all appropriate steps to
prevent any attack on his person, freedom or dignity.

2 Satow, op. cit., pp. 176-77.

3 For example, see the case of M. de Mattueof, the Russian Ambassador in London, for
whose arrest in 1708 a special Ambassador was accredited by Britain to convey to the Czar
at a public audience the expression of the Queen’s regret for the insult offered to the Am-
bassador. de Martens, Causes céleébres du droit des gens, Vol. I, p. 68
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soon as the envoy makes known his public character by production of
his passport. It extends over the period occupied by him on his arrival,
sojourn, and departure within a reasonable time after the termination
of his mission.! This is not affected by the breaking out of war between
his country and that to which he is accredited. In respect of acts of
private persons resulting in violation of the person or dignity of an
ambassador, the receiving state is bound to take all reasonable steps to
bring the offenders to justice. Failure to do so would amount to a
breach of duty on the part of the receiving state for which reparation
may be claimed. The receiving state is also under a duty to take proper
steps to prevent such acts on the part of private persons by providing
for adequate police protection in times of need taking into account the
exigencies of the situation. Any negligence on the part of the receiving
state would call for protests from the home state of the envoy.2

According to English criminal law, every one is guilty of misdemean-
our who by force or personal restraint violates any of the privileges
conferred upon the diplomatic representatives of foreign countries.3
Domestic legislations of several countries provide specifically for
punishment for infraction of inviolability as infractions of international
law such as the statute law of the United States of Americat and the
law of Belgium. The United States Supreme Court in giving expression
to its view had held that the person of a public minister is sacred and
inviolable, and whoever offers any violence hurts the common safety
and well being of nations.5 International conventions as well as research
drafts prepared by official and non-official bodies have also recognised
the principle of inviolability of the person of an envoy.$

It is, however, expected that a diplomatic representative will pay due
regard to the laws and regulations for the maintenance of public order
and safety in the state where he is appointed to reside. The best
guarantee of the diplomat’s immunity is the correctness of his own

In the case of an assault on the Third Secretary of the American Embassy at Nanking by
a Japanese soldier on 26th January 1938, a public apology was demanded and received.

1 Satow, op. cit., pp. 177 and 179.

2 See the instances cited in Satow, op. cit., at pp. 177-178 regarding the assassination
of the German Minister and the Japanese Chancellor by the Chinese troops during the Boxer
rising in 1899; the assassination at Moscow and Petrograd in 1918 of the German Ambassa-
dor and the British Naval Attaché; the assassination in Poland in 1927 of the Soviet Minis-
ter in Warsaw.

3 See Stephen’s Digest of Criminal Law, Arts. 96—97.

U.S.A. Revised Statutes, para 4062; U.S.C.A. para 251.

Per Mackean C. J. in Res Publica v. de Longchamps, 1 Dallas 111-116.

See the Havana Convention on Diplomatic Officers 1928, Article 14; A.A.L.C.C., Draft
Convention, Article 27; Harvard Draft Convention on Diplomatic Privileges and Immunities,
Article 17.

o o
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conduct. If the commission of an offence against a diplomatic agent is
the logical consequence of the conduct and situation brought about by
the diplomat himself, it may well be said that the offenceis not a violation
of his diplomatic immunity.! For example, if an envoy were to commit
an assault on a person and was assaulted in retaliation, it may be said
that the envoy brought about the attack on himself by his own conduct
and he should not be heard to complain about violation of his immuni-
ty. The same would be the position if he unreasonably places himself in
a disorderly crowd.2 A diplomat is also expected to comply with all such
regulations as do not restrict him in the effective exercise of his
functions. This position is recognised in the practice of the states. For
instance, in November 1935 the car of the Iranian Minister in Washing-
ton was stopped for exceeding the speed limit and the Minister was
handcuffed when he offered violence to the police officers. The
United States Government while expressing formal regret for the inci-
dent intimated that the privilege of the diplomatic immunity imposes
upon the person in question the obligation to observe the laws of the
country.

It may be mentioned that when antipathy towards the policies of a
particular state arouses the feeling of the populace, the task of adequate
protection may demand the taking of special precautionary measures,
such as posting of police guards at the embassy premises or provision
of an armed escort for the envoy. In times of war a special obligation
towards a diplomatic officer is owed. Every endeavour must be made
not only to protect his person and property, but the state must also
facilitate the departure of the officer from its territory.3

The diplomatic representative is also entitled to the same degree of
protection to his reputation. The person who defames him ought also
to be prosecuted.4

If there is any violation of his immunity, the remedy of the envoy is
to complain to the Foreign Office of the government of the receiving
state and failing redress, to turn to his own government.5 If the injury
is done by a private person and proceedings are to be instituted in a
court of law, the criminal laws of many countries require that the
complaint must be lodged by the person assaulted or a witness to the

1 See the decision in State v. Acuna Araya, A.D. 1927-1928, Case No. 243.

2 American Institute of International Law, Article 6 of the Rules adopted in 1895.

3 American Institute of International Law. Article 5 of the Resolutions adopted in 1895.
See also Satow, op. cit., p. 180, para 3z0.

4 See the opinion of Mr. Bradford A. G. in Moore’s Digest, Vol. IV, p. 629-30.

5 See the Statement of Secretary of State to the Minister for Haiti dated July ro, 1883;
Moore’s Digest, Vol. IV, p. 625. See also Satow, op. cit., p. 180.
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assault upon oath. In such a case the diplomat should co-operate with
the authorities of the receiving state to bring the offender to justice.

Inviolability of the premuses of the mission. The principle of inviola-
bility of the premises of the mission and that of the residence of the
envoy had been treated by writers on international law on the same
footing,1 namely “franchise de I’'hétel,”’ either on the basis of exter-
ritoriality or as a necessity for effective functioning of the envoy. The
International Law Commission, however, regards the inviolability of
the mission premises to be an attribute of the sending state and not as
a consequence of the inviolability of the head of the mission, by reason
of the fact that the premises are used as the headquarters of the mission.
The inviolability of the residence is, on the other hand, regarded as a
personal immunity of the envoy.2 Notwithstanding this difference in
approach it would appear that both the mission premises and the
residence of the envoy are inviolable exactly to the same extent.3 The
term “inviolability’’in respect of premises implies that the receiving state
is obliged to prevent its officials and agents from entering or performing
any official acts within the premises. It is also under a special duty to
take all appropriate steps to protect the premises from being entered
into or damaged by private persons and to prevent any disturbance or
breach of peace in front of the premises. The government of the
receiving state is thus under a duty to adopt special measures over and
above those it takes to discharge its general duty of ensuring order.
Inviolability attaches to all premises irrespective of whether leased or
rented by the government of the home state. The premises are deemed
to include all buildings, appurtenances, garden and the car park.4 The
rule of inviolability of the premises of the mission as well as the
residence of the envoy has been universally recognised in the practice
of the states. It has now been adopted in the Vienna Convention 1961.5

1 Hurst, Collected Papers, 1950, p. 214; Satow, op. cit., p. 213; Oppenheim, op. cit., 8th
ed., Vol. I, p. 793.

2 See Commentaries to Article 20 of the Draft Articles adopted at the Tenth Session of
the Commission.

3 See Article 28 of the Commission’s Draft; Article 30 of the Vienna Convention 1961,

4 See Commentaries to Article zo of the Commission’s Draft adopted at the Tenth Session.

5 Article 22 of the Vienna Convention 1961 provides:

1. The premises of the mission shall be inviolable. The agents of the receiving state
may not enter them except with the consent of the head of the mission.

2. The receiving state is under a special duty to take all appropriate steps to protect
the premises of the mission against any intrusion or damage and to prevent any dis-
turbance of the peace of the mission or impairment of its dignity.

3. The premises of the mission, their furnishings and other property thereon and the
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The need for this immunity can be best expressed in the words of
Vattel:

The independence of the Ambassador would be very imperfect and his se-
curity very precarious if the house in which he lives were not to enjoy a perfect
immunity and to be inaccessible to the ordinary officers of justice. The Am-
bassador might be molested urrder a thousand pretexts, his secrets might be
discovered by searching his papers, and his person exposed to insults. Thus all
the reasons which establish his independence and inviolability concern likewise
in securing the freedom of his house.l

The principle requires that the premises of the mission shall in all
cases be inaccessible to officers of justice, police, revenue, and customs,
but practice shows that there may be many an occasion when the
diplomatic agent may himself require the assistance of the local
authorities, for example, to prevent a fire, to arrest a criminal, or for
investigation when a crime, theft or burglary has been committed within
the premises. Again, it may be necessary for the officials to enter the
premises in an emergency and the head of the mission may give his
consent to their doing so in his own interest. It is, however, the accepted
rule that unless the head of the mission gives an express authorisation
no public official shall enter the premises nor exercise any functions
therein ; thusno writ may be served within the premises of the mission,
and summons to appear before a court may not be served in the
premises by a process server. Even if process servers do not enter the
premises but carry out their duty at the door, such an act would
constitute an infringement of the respect due to the mission.2

InBritain, the British dominions, and in the United States, theimmuni-
ties relating to diplomatic premises are recognised by the common law of
the land and applied by the courts as such. By Article 4 of the Decree
of the Supreme Soviet 1927, similar immunities are granted in the
Soviet Union. The Decree provides that search or seizure inside the
embassy buildings can be permitted at the request of or by agreement
with the diplomatic representative provided it takes place in the
presence of a person from the prosecutor’s department and a repre-

means of transport of the mission shall be immune from search, requisition, attachment or

execution.
Article 30 of the same convention states:
1. The private residence of a diplomatic agent shall enjoy the same inviolability and
protection as the premises of the mission.
2. His papers, correspondence and except as provided in paragraph 3 of Article 31,
his property shall like wise enjoy inviolability.
1 Vattel, Le droit des Gens, Vol. IV, Ch. g.

2 See Commentaries on Article 20 adopted by the International Law Commission at its
Tenth Session.
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sentative from the Ministry of Foreign Affairs. Article 16 of the Havana
Convention is also specific in regard to this right.

Cases of emergency. There appears to be some difference of opinion
as to whether the diplomatic premises can be entered by local officials
for taking appropriate steps in cases of extreme emergency to ensure
the safety of human life jeopardised by civil commotion, aerial
bombardment, fire or other national calamity. It is observed that in
such an emergency, it may be necessary to take immediate action, and
if the envoy cannot be contacted with a view to obtaining his permission,
much damage and even loss of himan life may be caused. There was
considerable discussion on this question in the International Law
Commission, but the prevailing view was that such a power in the hands
of the receiving state may well lead to abuse as situations could be
created as a pretext to enable the local officials to enter the premises,
such as by throwing an incendiary bomb. It was felt that the possible
threat to property through failure to deal with an emergency promptly
was farless formidable than the danger of embittering relations between
states through failure to respect the inviolability of the premises of the
diplomatic mission.! In the Asian-African Legal Consultative Com-
mittee, India and Japan had, however, expressed a reservation in
regard to the competence of the receiving state to enter the premises
of a mission in cases of extreme emergency.2

Surrender of crisninals taking shelter within the mission premises. It is
generally agreed that the immunity affords no justification for an envoy
to give shelter to a criminal within the premises. An envoy is expected
to act with due regard to the law and order in the receiving state. If a
person wanted by the authorities of the state on a criminal charge takes
refuge within the diplomatic premises, he should either be surrendered
to the police or the authorities should be permitted to apprehend the
offender within the premises. If a crime is committed within the prem-
ises, the offender should be handed over to the local authorities. The
Pan American Convention of 1928 provides that if a crime is committed
within the embassy or legation by a person from without, the offender
should be handed over to the local authorities.3 This is consistent with

1 See Yearbook of the International Law Commission, 1958, Vol. I, p. 128 — Statements
of Mr. Bartos and Mr. Tunkin.

2 See A.A.L.C.C., ““Report on Diplomatic Immunities,”” Article 20, Third Session Report.

3 Article 17 of the Convention provides: ‘“Diplomatic officers are obliged to deliver to the
competent local authority that requests it any person accused or condemned for ordinary
crimes, who may have taken refuge in the mission.”
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the views that have been expressed from time to time by various
national tribunals. For example, in a case decided in 1865 by the
Supreme Court of the French Republic, it was held that the French
courts had jurisdiction to investigate into the case where a Russian
subject assaulted an attaché inside the Russian embassy in Paris; !
and this decision was followed in 1909 in the case of a Bulgarian who
committed a crime against the personnel of the Bulgarian Legation
in Paris.2 Similar decisions were taken by the courts in Germany and
Italy.3 The receiving state may also protest if a private person is
detained within a foreign embassy, as such an act will amount to an
abuse of the right of the envoy to inviolability in respect of his premises.
In the case of Sun-Yat-Sen, a political refugee from China, who was
detained within the Chinese Legation in London, the Foreign Office
intervened with the result that he was released although the courts felt
some difficulty in issuing a writ of habeas corpus and ordering Sen’s
release having regard to the immunity of the diplomatic premises.4 The
Vienna Convention 1661 also provides that the premises of the mission
must not be used in any manner incompatible with the functions of the
mission as laid down in the convention or by other rules of general
international law.5

It was considered at times that if an envoy harbours a criminal
inside the diplomatic premises, the government of the receiving state
would be justified in taking measures to compel the surrender of the
criminal. It was said that the state officials might surround the house
by police to prevent the escape of the fugitive and complain to the
government which had accredited the agent and demand his recall.é
According to Oppenheim, if an envoy abuses hisimmunity, the receiving
government need not bear it passively.? It should, however, be stated
that there is no obligation on an envoy to deny entrance to criminals
desirous of taking refuge in his premises, but he must surrender them
to the prosecuting government at its request. Oppenheim further
observes that if an envoy refuses to surrender the criminal, any measures
may be taken to induce him to do so, short of such as would involve an
attack on his person. Thus the embassy may be surrounded by soldiers
and eventually the criminal may even forcibly be taken out of the

1 Re Mickilchinkoff, Clunet (1882), p. 326.

2 Re Trochanoff, Clunet (1910), p. 551.

3 See the instances cited by Sir Cecil Hurst in his Collected Papers, pp. 147-49.
4 See Satow, op. cit., p. 218.

5 See clause (3) of Article 41 of the Vienna Convention 1961.

6 Satow, op. cit., p. 214.

7 Oppenheim, International Law, 8th ed., p. 796.
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embassy. But such measures of force are justifiable only if the case is
an urgent one and after the envoy has been requested in vain to
surrender the criminal.l

In the course of discussions in the Asian-African Legal Consultative
Committee, it was maintained by the delegation of India that the
receiving state should have the right to enter the premises to apprehend
its nationals who are fugitives from local justice and have taken
shelter therein.?2 Though this view appears to be in accord with the
opinions expressed by text writers, the limitation suggested on the
inviolability of diplomatic premises was not accepted by the Committee
nor does such a provision find place in the Vienna Convention of 1961
presumably because of the need at the present time to zealously guard
the immunities attaching to diplomatic premises.

The question of inviolability of diplomatic premises necessarily leads
to the discussion of the right of an envoy to give refuge to political
offenders and refugees in the premises of the mission. This matter will
be dealt with separately together with the right of territorial asylum.

Duty of protection of the mission premises. Another aspect of the
right of inviolability of diplomatic premises namely, the duty of
protection which the receiving state owes, has already been noted.
There does not appear to be any controversy on this point and it has
now been expressly mentioned in the Vienna Convention 1961. This
duty of protection means that the receiving state must ensure by taking
such appropriate steps as may be necessary to prevent damage or any
intrusion into the premises. It thus casts a positive duty on the au-
thorities of the receiving state. The Supreme Court of the United States
had in the case of the United States v. Hand 3 expressed the view that an
attack upon the house of an envoy is equivalent to an attack upon his
person, that precautions must be taken against mob violence and if it
was not done, an apology was necessary. Protection should also be
afforded against crowds or mobs collected in the vicinity of the
premises for expressing hostile views, contempt, or even disapprobation
of a foreign state or of its mission.# It is sometimes the case that

1 Oppenheim, op. cit., p. 797.

2 See the reservation of India in Article 20 of the A.A.L.C.C. Draft Articles on Diplomatic
Relations — Third Session Report.

3 Moore, Digest., Vol. VI, p. 62. This case was concerning an attack upon the houses of
the Russian representatives in Philadelphia. The note of Sir Edward Goschen, British Am-
bassador in Berlin, to Sir Edward Gray with regard to mob violence in the British Embassy
on 4.8. 1914 was on the same lines.

4 Prof. R. Reeves in A.J.I.L. Suppl., 1932, Vol. XXVI, pp. 56-57.
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individuals or organisations may wish to demonstrate in front of the
embassy premises to show their resentment over certain actions of the
government of the home state of the envoy. In a democratic country,
it may not be possible to completely ban such demonstrations having
regard to the freedom of speech and expression that the citizens of the
country may enjoy under the constitutional rights guaranteed to them.
Nevertheless, it is necessary for the receiving state to ensure that such
demonstrations do not overstep the limits of propriety or infringe
on the immunities of the envoy in any manner. The government should,
therefore, prescribe a certain area around the mission premises in which
such demonstrations will not be permitted. In any case the demon-
strators cannot be permitted to enter the premises of the mission or to
cause damage to the buildings. As soon as the government comes to
know of the likelihood of a demonstration taking place, it would be its
duty to post police constables outside and in the vicinity of the mission
to ensure that the demonstration remains within certain bounds. If any
infringement takes place, that is, if any of the demonstrators tries to
trespass into the mission premises, or attempts to throw leaflets within
the premises, or behaves in a hostile manner, he should be stopped at
onceand, if necessary, be arrested. It may be mentioned that the United
States Congress through a joint resolution, approved on the 15th
December 1938, declared it unlawful to display any banner, or placard,
or device designed or adopted to intimidate, coerce, or bring into
public odium any foreign government, or any officer or officers thereof,
or to interfere with the free and safe pursuit of the duties of any
diplomatic or consular representative of any foreign government
within 500 feet of any building or premises within the district of Colum-
bia except by and in accordance with a permit issued by the Superin-
tendent of Police, or to congregate within 500 feet of any such building,
or to refuse to disperse after having been ordered to do so by the police
authorities.1

Inviolability of carriages, motor cars etc. The principle of inviolability
of diplomatic premises equally applies to carriages, motor cars, boats
and aeroplanes, if used for diplomatic purposes or for the use of the
envoy. It follows that these should not be used for giving shelter to
criminals.2

1 52 Statutes 30; 22 U.S.C.A., para 255A.
3 See Satow, op. cit., pp. 213-14.



IMMUNITIES AND PRIVILEGES 99

Inviolability of archives. It haslong been recognised that the archives
of the mission are inviolable wherever they may be situated. They are
immune from search and seizure, whether it be at the instance of the
executive authorities or in pursuance of a judicial order. They cannot
be seized nor can they be required to be produced before any court of
law or executive authority. The inviolability applies to archives
regardless of the place in which they may be kept. As in the case of the
premises, the receiving state is obliged to respect the inviolability of the
archives and to prevent its infringement by private parties. The
International Law Commission has now extended this doctrine to
cover all diplomatic documents even though separated from the archives
and irrespective of their physical whereabouts. Thus, inviolability
attaches to such documents while being carried in the person of a
member of the mission.! The Vienna Convention 1961 has adopted the
principle of inviolability both as regards the archives and the docu-
ments of the mission.2 It is needless to mention that the reasons which
make it imperative to recognise the inviolability of diplomatic missions
apply with equal force in the case of archives and documents of the
mission as the envoy’s rights would be too imperfect and his secrets di-
vulged if his archives were liable to be searched, seized, or required to be
produced in court.

Private papers, goods and property of an envoy. The same principle
applies in the case of the envoy’s private papers, correspondence and
his property.? If these could be seized or taken in satisfaction of an
execution warrant, many an excuse could be found to harrass or coerce
the envoy.

An interesting question arises as to whether it is open to private
persons to detain an envoy’s property to enforce payment of his debts,
such as, repair charges on his motor car or piano. It would seem that
such detention would be wrongful in view of the complete inviolability
of the envoy’s property and it would be the duty of the receiving state
to ensure against such violation of his immunity. It may be argued that
a person, who has carried out repairs to the envoy’s car or has trans-
ported it, is entitled to his remuneration, and until he is paid he is not
obliged to deliver the car which he may keep to ensure payment of his

1 See Commentaries on Article 22 of the International Law Commission’s Draft Articles
adopted at the Tenth Session.

2 Article 24 of the Convention provides: ‘‘The archives and documents of the mission shall
be inviolable.”

3 See Article 30 of the Vienna Convention 1961.
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dues, particularly when he cannot sue the envoy in a court of law.
However hard a particular case may be, it is of utmost importance that
in the interest of the comity of nations the absolute inviolability of the
envoy, his goods and belongings is respected. There is, however, one
exception to the rule of inviolability of private papers, that is, if the
envoy carries on professional or commercial activity outside his official
functions, his papers relating to such functions will not come within the
purview of diplomatic immunity. This appears to be both reasonable
and just in principle. The immunities of an envoy are accorded to-day
out of functional necessity, that is, in order to enable him to discharge
his official duties. Now, if an envoy were to enter into activities which
are not within his functions as an envoy, and if he incurs liability in
respect of those activities, his papers relating to them ought not to be
clothed with the immunity which attaches to his other papers.

Freedom of movement

The right of an envoy to move about freely in the territory of the
receiving state would appear to be one of the essentials to effective
functioning of his mission. As already noticed, the all embracing duties
of an envoy to-day include not only his reporting on the situation in
the state where he is appointed to reside both in respect of political and
economic matters, but he has also to strive towards creating greater
understanding between the peoples of his native land and those of the
receiving state in addition to his other functions of protection of the
interests of his home state and its nationals. An envoy, in order to be
effective, would often need to familiarise himself with the various parts
of the country and its people. He should also see for himself the
economic developments that may be taking place in the different
regions of the country. It is almost impossible to get a true picture if
one were to remain only in the capital, and for this reason it is necessary
that the envoy should during his term of office undertake extensive
tour of the country. If the receiving state refuses to allow him free
movement for this purpose, it would be frustrating the very object of
his mission. It is true that since the receiving state is under an obli-
gation to ensure the safety of the person of the envoy, it may reason-
ably ask him not to visit places where such safety could not be guaran-
teed, such as in areas which may be disturbed due to riots or civil
commotion. Again, if at a particular time there is a strong public
feeling in the country or in any particular area against the home state
of the envoy, the receiving state will be well within its rights to advise
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the envoy not to undertake tours at that time or in the specified places.
There may also happen to be certain areas in a country which are closed
to the citizens of the state in the interest of national security, such as
border areas, military and security zones, and if an envoy were not
allowed to enter such areas, no exception could reasonably be taken.
In time of war or national emergency, it may also be necessary to
restrict the movement of the envoys both on the ground of security and
for the protection of the person of the envoy. But apart from these
exceptional cases, it would appear to be wrong on the part of the
receiving state to place restrictions on the envoy’s right of free
movement. Instead, it is the duty of the receiving state, in the interest
of international cooperation, to provide facilities for the diplomatic
agent to know the country, its achievements and its people. Unfortu-
nately, however, there has been a growing tendency on the part of
several states, especially those with a totalitarian form of government,
to restrict the movement of diplomats and to deny them access to
places where they would be able to assess the true conditions or the
feelings of the people. This tendency has been so marked in certain
countries as a result of the cold war that envoys of particular states
have been confined to the capital or to a few zones near the capital.
This, again, has resulted in retaliatory measures by the states whose
envoys have been subjected to such restrictions in movement. In the
world to-day, there appear to be two different trends among the states
in regard to the right of free movement and the International Law
Commission in reaching at a compromise recommended that “‘subject
to its laws and regulations concerning zones, entry into which is
prohibited or regulated for reasons of national security, the receiving
state shall ensure to all members of the mission freedom of movement
and travel in its territory.”’ 1 The provision of the Vienna Convention
in this regard is in identical terms.2 From the provisions of this Article
one could perhaps get the impression that the receiving state is free to
enact laws and regulations prohibiting or regulating entry into certain
areas which would apply specifically to members of diplomatic mission,
but it appears that the International Law Commission in making its
recommendations had in mind only laws and regulations on the subject
applying to the general public.? The Commission had further qualified
the position in the commentaries to the Articles adopted in the Tenth

1 Article 24 of the Draft Articles adopted by the Commission at its Tenth Session.

2 Article 26 of the Vienna Convention.

3 See Yearbook of the International Law Comnmission, 1958, Vol. I p. 137 - Statement
of Mr. Yokota.
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Session by stating that the establishment of prohibited zones must
not be so extensive as to render freedom of movement and travel
illusory.! If these conditions are respected by the governments in
exercising their right to place restrictions on free movement of diplo-
mats, there could hardly be any ground for complaint. It may be argued
that if diplomats were allowed unrestricted right of movement and
travel, some of them may be inclined to abuse the privilege and may
engage in activities detrimental to the interest of the receiving state.
The answer is that if a diplomat is found doing so he can be declared
persona non-grata, and that because of such a possibility the freedom
of movement and travel, which is one of the facilities so necessary for
the effective functioning of a mission, cannot be denied or unreason-
ably restricted.

Freedom of commumnication

It has been an accepted principle of international law that for the
proper discharge of his duties, and hence as a necessary incident of the
right of legation, an envoy should be entitled to correspond freely and
in all secrecy with his own government.2 It is well recognised that the
freedom of communication should extend to all official correspondence
of the mission which the receiving state is under an obligation to permit
and protect. This will include communications by an envoy with the
diplomatic missions and consular posts of his country in other states,
the diplomatic corps in the capital where he is appointed to reside
as well as with the nationals of his country within the receiving state
and agencies of international or inter-governmental organisations. In
communicating with his government and the diplomatic missions or
consular posts of his country in other states, the envoy may avail himself
of all appropriate means including use of diplomatic couriers, and he
may send his messages in code or cypher. Formerly, the freedom of
communication was limited in principle to the diplomatic mission’s
exchanges with the government of the sending state and with the
consulates under its authority within the receiving state. At present
with the increase in air communication, the practice appears to have
changed. Communications with embassies and consulates in other
countries need no longer necessarily pass through the Ministry of
Foreign Affairs of the home state of the envoy, and use is often made

1 Commentaries on Article 24 adopted at the Tenth Session of the International Law
Commission.
2 Moore, Digest., Vol. IV, p. 699.
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of certain intermediate posts from which despatches are carried to the
various capitals to which they are addressed. The International Law
Commission in its recommendations took note of this prevalent
practice and it has now been embodied in the Vienna Convention 1961.1

Wireless Transmatters. The bulk of diplomatic correspondence is
normally carried through the ordinary post, or telegraph, or in bags
carried by diplomatic couriers. Nowadays, however, having regard to
the increase in the volume of such correspondence between the envoy
and his government and the need for expeditious communication,
several countries have taken to having their own wireless transmitting
stations in their embassies for direct communication with the Foreign
Office of the home state. As installation of a number of such stations
may interfere with the wireless network system of the receiving state,
the International Law Commission considered that if a mission wishes
to make use of its own wireless transmitter, it must in accordance with
the international conventions on telecommunication apply to the
receiving state for specific permission. This view was endorsed by the
Asian-African Legal Consultative Committee, and has now been in-
corporated in the Vienna Convention.? It would, however, be reasonable
to expect that the permission will not be unduly withheld by the
receiving state.

Diplomatic bag. The freedom of communication necessarily implies
that the official correspondence of the missions whether carried by mail
or through messengers shall be inviolable, which means that the same
shall not be liable to search, seizure, or censorship by the authorities of
the receiving state. That state is also under a duty to see that such
correspondence is not violated either by its agents or private persons
within its territory. In order, however, to facilitate identification of
the diplomatic mail, it is necessary that the diplomatic bag, whether it
is a sack, pouch, envelope, or package, should bear visible and external

L See Article 25 of the Draft Articles adopted by the International Law Commission at
its Tenth Session together with commentaries; Article 27(x) of the Vienna Convention 1961
provides: “The receiving state shall permit and protect free communication on the part of the
mission for all official purposes. In communicating with the government and the other
missions and consultates of the sending state, wherever situated, the mission may employ
all appropriate means ...”

2 See Article 25 of the Draft Articles adopted by the International Law Commission at
its Tenth Session together with Commentaries; See also Article 25 of the Draft Convention
drawn up by the Asian—African Legal Consultative Committee. Article 27(1) of the Vienna
wonvention provides: ‘‘However, the mission may install and use a wireless transmitter only
Cith the consent of the receiving state.”
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marks of its character, such as the seal of the Foreign Office or the
mission as the case may be. It is important to bear in mind that whilst
inviolability of official correspondence is essential in the interests of the
diplomat’s functions, it is necessary to ensure that the diplomatic bag,
which comes under the protection of international law, contains only
diplomatic documents and articles for official use. There have been a
number of instances of abuse of privilege, and diplomatic bags have on
occasions been opened with the permission of the Ministry of Foreign
Affairs of the receiving state and in the presence of a representative of
the mission concerned. States have been led to take such measures in
exceptional cases where there were serious grounds for suspecting that
the diplomatic bag was being used for a purpose contrary to its
legitimate use and to the detriment of the interests of the receiving
state. The International Law Commission nevertheless emphasized the
overriding importance which it attached to the observance of the princi-
ple of inviolability of the diplomatic bag by recommending that the
diplomatic bag shall not be opened or detained. The Vienna Convention
has adopted this principle also.!

Diplomatic courters. It has been the age old practice to use diplo-
matic couriers for carrying of official mail, and the traditional courier
services which used to be run by the Great Powers of Europe between
their Foreign Offices and the diplomatic posts from London to St.
Petersburg with Paris and Vienna on their way came within the
protection of international law. It came to be recognised that couriers
who bear official despatches to and from the missions were exempt
from local jurisdiction even in third states which they had to traverse
while engaged in the performance of their duties. They were, of course,
to be provided with official passports clearly defining their status which
they were to carry on their persons. Oppenheim observes that to ensure
the safety and secrecy of the diplomatic despatches they bear, couriers
must be granted exemption from civil and criminal jurisdiction, and
afforded special protection during the exercise of their office. It is
particularly important to observe that they must have the right of
innocent passage through third states and that, according to general

1 See clauses (2), (3) and (4) of the Vienna Convention which provide:

(2) The official correspondence of the mission shall be inviolable. Official correspondence
means all correspondence relating to the mission and its functions.

(3) The diplomatic bag shall not be opened or detained.

(4) The packages constituting the diplomatic bag must bear visible external marks of their
character and may contain only diplomatic documents or articles intended for official use.
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usage, those parts of their luggage which contain diplomatic despatches
and are sealed with the official seal, must not be opened and searched.!
The Vienna Convention also contains provisions to this effect.2 The
sending state or the diplomatic mission may designate couriers ad Aoc.
In such cases the immunities of the courier shall cease as soon as he has
delivered the diplomatic bag in his charge.3 In recent years it has been
the practice for some countries to entrust the diplomatic bag to the
captain of commercial aircrafts scheduled to land at an authorised port
of entry in the receiving state. This is especially so in the case where the
commercial flights are undertaken by the governments themselves, or
by government departments or state owned corporations like the
British European Airways, the British Overseas Airways Corporation
or the Air India International. In such cases, the captain of the aircraft
is not regarded as a courier, but the package which he may carry will
come under the protection of international law provided the captain
of the aircraft has in his possession an official document indicating the
number of packages constituting the bag. The diplomatic mission for
which the mail is intended may send one of its members to take
possession of the diplomatic bag directly and freely from the captain
of the aircraft.4 Some countries like Britain and the United States of
America have, however, special aircrafts intended for courier service,
and courier pilots who are designated as such must in these cases be
treated as diplomatic couriers and entitled to all immunities admissible
to the class. It would not make any difference if the plane carried non-
fare paying passengers or cargo provided the main purpose for which
the flight is undertaken is courier service.3

Communication in time of war. It is somewhat doubtful as to whether
in time of war a belligerent state can place any restriction on the
freedom of communication between an envoy and his home state. The
U.S. State Department has asserted that the right of correspondence
should be available to an American diplomatic officer at his post in a
state engaged in war to which the United States is not a party. An envoy

1 Oppenheim, International Law, 8th ed., Vol. I, p. 813; Satow, op. cit., p. 180.

2 Clause (5) of Article 27 of the Vienna Convention provides that ‘““The diplomatic courier,
who shall be provided with an official document indicating his status and the number of
packages constituting the diplomatic bag, shall be protected by the receiving state in the per-
formance of his functions. He shall enjoy personal inviolability and shall not be liable to
any form of arrest or detention.”

3 See clause (6) of Article 27 of the Vienna Convention.

4 See clause (7) of Article 27 of the Vienna Convention.

5 See Commentaries to Article 25 of the Draft Articles adopted by the International Law
Commission at its Tenth Session.
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should, however, under such circumstances have unfailing regard for
the safety of the state of his residence. He should be scrupulous to
ascertain that in the exercise of his rights, he isnot unwittingly opening
a forbidden and unlawful channel of communication to outsiders.
Persistent abuse of his privilege would justify its curtailment.! For
example, on May 31, 1918 the British Government announced that in
as much as communications of a personal and business nature had been
exchanged through the media of diplomatic missions in Germany
under ‘‘neutral covers’’ thereby deceiving the Allied Governments, it
was no longer possible to continue the practice of exempting censorship
whenever there was reason to suspect that an abuse of the confidence
of the British Government had been attempted. But during the civil
war in Spain when an official letter addressed to the American embassy
in Madrid had been opened and censored, the Minister of Communi-
cations on a protest being received issued instructions to take all
necessary measures in order that official as well as personal corr-
espondence of diplomatic representatives accredited to Spain be
completely exempt from all censorship.2

Exemption from local jurisdiction

Immunity from criminal jurisaiction. The most important conse-
quence of the personal inviolability of the envoy is his right to exemp-
tion from the jurisdiction of the receiving state in respect of criminal
matters. The immunity of a diplomatic agent in this regard is absolute,
and he cannot under any circumstances be tried or punished by the
local criminal courts of the country to which he is accredited. It is, of
course, open to the government of the sending state and the head of a
mission acting on behalf of his government to waive the immunity of a
diplomat, and if this is done there could be no bar to his being tried by
the local courts of the receiving state. It is, however, to be observed that
though in respect of civil cases states have been known to have waived
the claim to immunity on several occasions, there does not appear to
be even a single instance where immunity has been waived in respect of
a criminal action against a diplomat. It may further be mentioned
that the immunity in respect of acts committed during the tenure of a
diplomat’s mission continues even after his term of office has expired,
though this principle has been doubted in one or two cases. The
immunity from criminal jurisdiction does not, however, mean that a

1 Moore, Digest. Vol. IV, pp. 695-99.
2 Department of Press Release, 29 August 1936.
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diplomat is completely immune in respect of any criminal acts he may
commit; it only means that he cannot be tried by the courts of the
receiving state. He can certainly be prosecuted and punished by the
judicial authorities of his home state, especially as the criminal laws of
most states empower the courts to try and punish their citizens for
crimes committed abroad. The receiving state may, in the event of a
crime being committed by a diplomat, report the matter to his home
government, and in serious cases ask for his recall and punishment
according to the law in his own country. If, however, the offence is of
a flagrant character, such as taking part in a conspiracy to overthrow
the government, the receiving state may perhaps be justified in putting
restraint on him, or seizing his person and expelling him.1 According to
Sir Cecil Hurst, such action, which a state may take in its own self
defence, does not amount to exercise of criminal jurisdiction.2

Complete exemption of a diplomatic agent from local criminal
jurisdiction appears to be fully justified by the requirement of his
functions — otherwise the inviolability of his person could hardly be
guaranteed. The authorities on international law appear to be unani-
mous on this question.? The same view has been taken by learned
societies like the American Institute of International Law,* and the
Harvard Law School in the drafts of international conventions
prepared by these bodies. The Havana Convention on Diplomatic
Officers 1928 in Article 19 provides:

Diplomatic officers are exempt from all civil or criminal jurisdiction of the
state to which they are accredited; they may not, except in the case when duly

authorised by their government, waive immunity, be prosecuted or tried unless
it be by the courts of their own country.

The decree of the Supreme Soviet of 14 January 1927 provides that
diplomats of stated categories are not amenable to the jurisdiction of

L Satow, op. cit., p. 181.

2 Hurst, Collected Papers, pp. 218 and 225.

3 Oppenheim in summarising the position states, ‘‘As regards the exemption of diplo-
matic envoys from criminal jurisdiction, the theory and practice of international law agree
nowadays that the receiving states have no right in any circumstances whatever to prose-
cute and punish diplomatic envoys’. Oppenheim, op. cit., 8th ed., p. 790.

According to Fauchille ‘‘diplomatic agents, irrespective of rank, enjoy complete exemption
from the civil and criminal jurisdiction of the state to which they are accredited.” (Fauchille,
Traité de Droit International Public, 8th ed., Vol. I, p. 8s).

Sir Cecil Hurst in a course of lectures before the Hague Academy after a detailed ex-
amination of the question stated: ‘“‘On the whole it may be stated with confidence that the
view that the diplomatic agent and the members of his suite are exempt from the criminal
jurisdiction of the country in which they are stationed is not only sound in itself, but is in
accordance with the practice of all civilised states.” Hurst, Collected Papers, p. 225.

4 Article 25 of the Draft of the American Institute of International Law.
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the judicial institutions of the U.S.S.R. and of Allied Republics on a
criminal charge except with the consent of the foreign state concerned.
The International Law Commission in its Draft Articles 1 and the Final
Report of the Asian-African Legal Consultative Committee on Diplo-
matic Relations recommended complete exemption from criminal juris-
diction. 2This principle has also been incorporated in the Vienna Con-
vention, 1961.3

It would, therefore, be correct to say and it can be regarded as a
settled principle of law, that a diplomatic agent can under no circum-
stances be prosecuted in the receiving state for any criminal offence
which he may commit. It is clear that this absolute immunity attaches
also to acts committed in his private capacity, because it is difficult to
see as to how a crime can be committed by a diplomatic agent in the
exercise of his official functions. It has, however, to be remembered that
notwithstanding his complete immunity from jurisdiction, an envoy is
expected both in his own interest and for the sake of maintenance of
reputation of his home state to pay due regard to the laws and regu-
lations of the receiving state, and not to indulgein activities which may
lead to contravention of the provisions of such laws. There had been
some cases in the past where diplomats have been known to have taken
part in harmful activities against the receiving state including partici-
pation in conspiracies to assassinate the sovereign.4 These are, however,
merely of historical interest today.

In recent years, the types of cases in which diplomats have been
generally involved are cases of assault, violations of traffic regulations
or motoring accidents, though there have been some cases of crimes of a

1 See Article 29 of the Draft Articles adopted by the Commission at its Tenth Session.

2 Articie 29 of the Draft Convention prepared by A.A.L.C.C.

3 Article 31 of the Vienna Convention 1961 provides, ‘A diplomatic agent shall enjoy
immunity from the criminal jurisdiction of the receiving state.”

4 For instance, in 1584 the Spanish Ambassador in London, Mendoza, plotted to depose
Queen Elizabeth; and in 1587 the French Ambassador, L’Aubespine, conspired against the
life of the Queen. In 1654, the French Ambassador in London took part in a conspiracy to
assassinate Cromwell. In all these cases when the plot was discovered the envoy was ordered
to leave. (See Adair, The Exterritoriality of Ambassadors in the Sixteenth and Seventeenth
Centuries, 1929, pp. 64-90; Phillimore, Commentaries upon International Law, 3rd ed.,
Vol. 11, pp. 160-65.)

In the case of Count Gyttenburg, the Swedish Minister in London in 1716, who had
entered into a plot with the leading Jacobites, the object of which was to depose King George
I, the envoy was, however, arrested on the plot being discovered, but he had to be released
when the British Minister in Sweden, Mr. Jackson, was arrested as a retaliatory measure.
See Martens, Causes célébres du droit des gens, 1858-61, Vol. I, p. 83.

In 1718, Prince de Cellamare, Spanish Ambassador in Paris, conspired to deprive the Duc
d’Orleans of the Regency and transfer it to his master, the King of Spain. The conspiracy
was discovered and Cellamare was placed under arrest. Subsequently, he was conducted
to the frontier and expelled from France. See Martens, op. cit., p. 139.
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more serious character. In no case, however, has any punishment been
awarded. Where prosecutions had taken place by mistake, suitable
apologies had been tendered.! There are a few instances where-diplo-
mats have been known to have indulged in activities prejudicial to the
receiving state in concert with some nationals of the state itself. In all
such cases, even when the conspiracies had been discovered and the
nationals arrested, the diplomat concerned has merely been asked to
leave.

It may be of interest to take note of a few cases in point. On April 17,
1916, one Wolf Von Igel, who was attached to the German Embassy in
Washington, was indicted with three others in New York for violation
of the Criminal Code for “‘beginning, setting on foot, and providing and
preparing the means of military enterprises.”” He was released on bail
after being arrested. The German Ambassador asked for his immediate
release and for the return of the papers, which were seized at the time
of the arrest of Von Igel, without their being read or copied by any
American official. The U.S. Secretary of State in his communication
to the German Ambassador stated that the crimes with which Von Igel
was charged were so serious, some of them having been directed against
the Government of the United States and liable to endanger its peace
with other nations, that he felt sure that the German Government,
even if it had the right under international law to interpose the plea of
diplomatic immunity would not so interfere with the course of justice
or permit its privileges to shield the perpetrator of such crimes from
just punishment. The immunity was nevertheless claimed and no
further action was taken since Von Igel left the United States upon
declaration of war.2

In August 1919, the Assistant Military Attaché to the American
Legation in Switzerland ran over and killed two people near Rolle,
Canton of Vaud. The U.S. Government claimed that the Attaché was
immune from judicial process in that country so long as he was
accredited to it. The Swiss Political Department expressed the opinion
that in countries where equality before the law is respected, the course
of justice should not be stopped by a claim of diplomatic immunity.
It was suggested that the Swiss Federal Council mignt request the State
Department to agree to a renunciation of the Attaché’s immunity but

1 The only reported decision in which an exception seems to have been made is the case
of Greek State v. X (1953 I.L.R. 378) where the First Secretary of the British Embassy at
Athens was not granted immunity in respect of a criminal act (misdemeanour) which had
no connection with his official functions.

2 Moore, Digest., Vol. IV, pp. 517-19.
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it refrained from doing so and the Attaché was tried by a U.S. court
martial.l

In the event of involvement of a diplomat in any crime, it is custom-
ary for his home state to recall him, as it may be rather difficult for him
to discharge his functions in the receiving state even though the
government may not formally request for his withdrawal. For example,
in 1927 Mr. Entezam, an official in the Iranian Legation in Washington,
was recalled following upon a fatal car accident in which his wife was
involved. In a similar case involving an Indonesian diplomat in New
Delhi in 1956, the diplomat was recalled by his government when a car
driven by him caused a fatal accident.

In one case relating to a car accident in the United States the diplo-
mat concerned was known to have been arrested by the police, but a
letter of apology was sent as soon as the matter was brought to the
notice of the authorities. This related to the case of the Second Secre-
tary of the Turkish Embassy at Washington who collided with another
automobile on August 22, 1928 while drivingin Trenton, New Jersey.
The other case was that of Iranian Minister in Washington in 1935 who
was accused of violating traffic regulations and assaulting police
officials. An apology was tendered.

Since observance of traffic regulationsin most of the cities of the world
is essential for the safety of the population, it is now usual for the local
authorities to inform the head of the mission of cases of vio-
lation of these safety regulations on the part of the members of his
mission, and it is expected that the head of the mission would take
appropriate action against such persons.

As already stated, if a diplomat by his own conduct puts himself
in a position where it becomes necessary for the authorities in charge
of law and order to put him under a temporary arrest for his own safety
or in the interest of public peace, there can be no ground for complaint.
This would be so where he himself commits an assault in a public place,
or drives a car in disregard of his own safety and safety of others, or
behaves in a drunk or disorderly fashion. It is very unlikely in these
days when most of the diplomatic posts are manned by career officers
that any one will intentionally indulge in any criminal activity or act
in disregard of the local laws or regulations. Foreign offices of most
states take a very serious view of such conduct on the part of their
officers and disciplinary actions are usually taken if any report is
received of an officer behaving in a manner unbecoming a diplomat.

1 Ibid., pp. 519-20.
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Immunaty from civil jurisdiction. Immunity from jurisdiction is also
enjoyed by diplomatic agents in respect of civil actions as well as
proceedings before administrative tribunals as a necessary concomitant
of the principle of inviolability. Whilst the majority of text writers have
advocated absolute immunity even in respect of their exemption from
civil jurisdiction,! the views expressed by judicial tribunals in various
countries have not been quite uniform. Some of the draft conventions
prepared by learned societies, however, favour the view that in princi-
ple a diplomatic agent, who in his private capacity engages in com-
mercial transactions or holds real property in the country to which he
is accredited, cannot plead diplomatic immunity in answer to a suit
resulting from such private business.? The International Law Com-
mission in its Draft Articles on the subject 3 recommended that the
exemption from civil jurisdiction should be subject to certain ex-
ceptions: namely, that immunity should not extend to (i) real actions
(actions in rem) relating to a diplomat’s private immovable property
situated in the territory of the receiving state, unless he holds it on
behalf of his government for the purpose of the mission; (ii) actions
relating to a succession in which the diplomatic agent is involved as an
executor, administrator, heir or legatee; and (iii) suits or other actions
relating to any professional or commercial activity exercised by the
diplomatic agent in the receiving state and outside his official functions.

In so far as the first exception is concerned, there could hardly be any
doubt in principle as all states claim exclusive jurisdiction over
immovable property in their territory, and even the immunity of a
sovereign prince is subject to the same exception. The position is,
however, a little different with regard to the second and third ex-
ceptions. Such exceptions cannot be said to have been recog-
nised hitherto under international law or state practice, but the
Commission incorporated these exceptions in its Draft Articles on
the subject on the basis of what may be described as progressive
development of international law. It may be observed that in several
instances an envoy is nominated as executor or administrator of the
estates of a deceased national of his own country, and in discharging
such functions, the envoy acts in his official capacity to which normally

1 Oppenheim, International Law, 8th ed., Vol. I, p. 111; Hyde, International Law, Vol.
II, p. 222; Hall, Treatise on International Law, 8th ed., p. 224

2 Article 16 of the Draft of the Institute of International Law prepared in 1895-96. Arti-
cle 27 of the American Institute of International Law, 1927.

3 Article 29 of the Draft Articles adopted by the International Law Commission at its
Tenth Session.
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the principle of exemption from jurisdiction should be applicable. The
Commission, however, felt that it is of general importance that
succession proceedings should not be hampered by the diplomatic agent
refusing to appear in a suit or action relating to a succession.

As regards the business or professional activities of an envoy, it is
clear that activities of this kind are wholly inconsistent with the
position of a diplomatic agent, and one possible consequence of
engaging in them might be that he would be declared persona non-grata.
Writers on international law and decisions of courts seem to agree
that should an envoy engage in commercial transactions in the
country to which he is accredited, the principle of exemption from
jurisdiction should be respected even in regard to actions arising out
of such activities. In support of this view, it may be urged as was done
by Advocat-General Des Coutures before the court of appeal in Paris
in the case of Tchitcherine ! (1867) that “‘the consequences are the
same, the interference is the same and in the final analysis, a person
who has commercial dealings with a diplomatic agent cannot be
unaware of the latter’s functions, status and privileges.”” The Inter-
national Law Commission, on the other hand, took the view that
persons with whom the diplomatic agent has had commercial or
professional relations cannot be deprived of their ordinary remedies.2
This is in line with the principle embodied in the drafts of international
conventions prepared by learned societies, and appears to be in accord
with the modern trend of restricting immunities in respect of com-
mercial transactions carried on even by states or governments them-
selves. The question as to whether an envoy in carrying on trading
activities on behalf of his government is entitled to jurisdictionality in
respect of such acts is still unsettled and the matter will be discussed
in a subsequent chapter. The Asian-African Legal Consultative Com-
mittee took the same view as that of the Commission regarding the
three exceptions to the diplomat’s immunity from civil jurisdiction.
The Havana Convention 1928 appears to have adopted the traditional
view of absolute immunity even with regard to civil matters,3 but
Article 24 of the Convention provides that a receiving state may refuse
to accord the privileges and immunities to a member of a mission, who
engages in business or practises a profession, in respect of such activities.

1 Re Tchitcherine, J.P. (1868),p. 815.

2 Commentaries on Article 29 of the Draft Articles adopted by the International Law
Commission at its Tenth Session.

3 See Article 19 of the Havana Convention 1928, but see also Article 24 of the Convention.
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The Vienna Convention 1961 adopts the restrictive principle! as
recommended by the International Law Commission, and the matter
may well have been regarded as settled as between the states parties
to the Convention but for the provisions of Article 47 of that very
Convention, which permits states to accord to each other more
favourable treatment than is required by the provisions of that Con-
vention on the basis of custom or agreement of states.2 It would,
therefore, be relevant to consider the practice of states and the judicial
decisions as pronounced by national courts and tribunals from time
to time, since the existing national laws of several states are inclined to
favour complete immunity from jurisdiction.

Another exception to the principle of exemption from jurisdiction,
which may perhaps be put on the ground of waiver, is when the diplo-
mat himself invokes the jurisdiction of the courts by instituting an
action. If he does so, it is expected that he will submit to the juris-
diction of the court including all appellate stages both in respect of his
claim and order for costs as well as any set off that may be claimed
against him by the defendant. A diplomat may take steps to defend an
actioninstituted against him and it may then be said that he had waived
his immunity. The better view, however, seems to be that a diplomat
can object to the jurisdiction of the court at any stage, and that the
immunity being the immunity of his sovereign, it can only be waived
by the head of the mission, or by the government of the sending state.

The occasions for taking recourse to civil action against a diplomat
may arise in a number of circumstances, such as non-payment of debts
or tradesman’s bills for articles supplied for his consumption, non-
payment of rent or violation of the conditions of a lease, recovery of
hire charges or repair bills and compensation for loss or injury caused
to a person or property due to motor car accidents. Since these types of
cases will not be covered by the exceptions mentioned in the Vienna
Convention, no suit can be maintained in local courts in respect of
such claims. The usual procedure which is adopted is for the aggrieved
person to approach the Protocol Division of the Ministry of Foreign

1 Article 31(1) of the Vienna Convention 1961 provides as follows: ‘“He shall also enjoy
immunity from its civil and administrative jurisdiction, except in the case of:

(a) areal action relating to private immovable proper!y situated in the territory of the re-
ceiving state, unless he holds it on behalf of the sending state for the purposes of the mission;

(b) an action relating to succession in which the diplomatic agent is involved as executor,
administrator, heir or legatee as a private person and not on behalf of the sending state;

(c) an action relating to any professional or commercial activity exercised by the diplo-
matic agent in the receiving state outside his officiat functions.

2 See Article 47 of the Vienna Convention, 1961.
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Affairs with the full particulars of the claims. If the Ministry is satisfied
with the genuineness of a claim, it will in all probability approach the
head of the mission of the diplomat concerned for settlement of the
claim, and any diplomatic agent who is anxious to maintain the repu-
tation of his country and his mission will not be slow to respond to such
a request. In extreme cases, however, when a diplomat persists in abuse
of his position by non-payment of his debts or just dues and by taking
shelter behind his diplomatic immunity, the government of the
receiving state may request his recall. In several countries, having
regard to large number of traffic accidents that take place, diplomats
are required to take out third party insurance policies so that the
claims arising out of such accidents may be proceeded against insurance
companies and are not defeated on the plea of the diplomatic immunity
by the owner of the vehicle. But even in such cases it may be difficult
to enforce the claim without the diplomatic agent’s cooperation. Since
the insurance company merely acts on behalf of the insured, and if the
insured cannot be sued in a court of law, the question may arise
whether the insurer can be called upon to satisfy the claim. The answer
would perhaps be that the immunity from jurisdiction does not mean
that the diplomat has no liability in the matter, and if that is so, there
is no reason as to why the insurer should not be called upon to satisfy
any claims arising out of such liability even though the insured diplo-
mat cannot be sued in respect of the same by reason of the exemption
from jurisdiction which he enjoys. It may be stated that in a number of
instances envoys have been known to have voluntarily paid for medical
expenses of persons injured in car accidents as also compensation for
harm or injury suffered by some act of a member of the mission.!

State practice. The rule of exemption from civil jurisdiction in
respect of foreign diplomatic representatives appears to have been
based generally on the application and enforcement of the unwritten
rule of international law. But in many countries these rules have been
put on a statutory footing. For example, in 1679 the States-General in
Holland issued an edict to the effect that foreign ambassadors and their
suite could not on arrival, departure or while remaining in the country
be subjected to process by the courts. In England, this rule seems to

1 In 1925, the British Ambassador in Washington is reported to have offered all assistance
to a girl who was injured by his son driving his car. The American Ambassador in Japan,
Mr. Ronald S. Morris, is also reported to have volunteered aid to the family of an injured
girl who was struck by his chauffeur causing an injury to her necessitating amputation of
a foot.
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have been established since 1657 though it was put on a statutory footing
by the famous Statute of Queen Anne 1708,1 which was described in
1823 by Lord Chief Justice Abbott as being declaratory of the common
law.2 In the United States of America, there is express statutory
provision to provide that any writ or process under which any am-
bassador, public minister or any domestic servant of such minister is
arrested or imprisoned or his goods or chattels are distrained, seized or
attached shall be deemed void.3 In France, the law and practice is
the same and this is provided for under the Decree of 13 Ventdse 11 an.
(1794). In Austria, the Civil Code confers on a diplomatic agent whatever
immunities are established by international law. The old German Code
also contained provisions for exemption of diplomatic agents and their
suites from local jurisdiction. In India, Section 86 of the Code of Civil
Procedure provides that no court shall take cognisance of any suit
against a foreign envoy except on a certificate given by the Government
of India. In the Soviet Union, the Decree of January 14, 1927 declares
that diplomatic representatives and the members of their missions are
amenable to the jurisdiction of the judicial institutions of the U.S.S.R.
and of the allied republics for civil offence only within the limits laid
down by international law or by agreement with the states concerned.
Article 19 of the Pan American Convention 1928 provides for immunity
of diplomatic agents in respect of civil actions. The convention further
provides that immunity may not be waived except when duly author-
ised by their governments. It may be observed that the position under
these various national legislations except in the U.S.S.R. and India is
for absolute immunity. The approach under the Soviet Decree and the
Indian Code of Civil Procedure is rather flexible. In the U.S.S.R., the
law being to provide for immunity within the limits of international law
it is a matter of interpretation for the courts as to the classes of cases
which would be so immune. In India, it is a matter for executive
discretion to decide on each occasion as to whether the particular suit
or action ought to be barred by reason of jurisdictional immunity.

Decisions of national courts. It may be of interest to notice some of
the decisions of the municipal courts with regard to principles governing

1 The Statute of Queen Anne provided that ‘‘all writs and processes that shall at any time
hereafter be issued forth or presented, whereby the person of an Ambassador or the Public
Minister of any foreign prince or state ... may be arrested or imprisoned, or his or their
goods or chattels may be distrained, seized or attached, shall be deemed and adjudged to
be utterly null and void.”

2 Per Abbott L. C. J. in Novello v.Toogood, I B. and C. 554.

3 Revised Statutes, para 4063; 22 U.S. Code, 252—255.
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this rule, the possible exceptions to jurisdictional immunities, and cases
relating to waiver of such immunity.

Great Britain. In England, the general principle regarding the
exemption from jurisdiction, aslaid down by the English courts, is that
both under the common law and the Diplomatic Privileges Act 1708
(7 Anne Ch. 12) a diplomatic agent accredited to the Crown by a foreign
state is absolutely privileged from being sued in the English courts.
This was held in the case of In re Republic of Bolivia Exploration
Syndicate Ltd!., where summons were issued against one M. R. E.
Lembocke, Second Secretary of the Peruvian Legation in London in
his capacity as a Director of the Syndicate which had gone into
liquidation. At the hearing of the summons Lembocke asserted diplo-
matic privilege, and this was upheld although he had previously entered
an unconditional appearance to the summons. This case, which can be
taken as a correct enunciation of the law in England at present,
established two important principles, namely (i) that in England a
diplomat is to enjoy absolute immunity in so far as the civil jurisdiction
of the courts is concerned and that the immunity attaches even in
respect of trading and other activities of an envoy unconnected with
his mission; (ii) that the plea of immunity can be asserted at any stage
of the proceedings, and is available in spite of a diplomat’s earlier
submission to jurisdiction. Even in the earlier case of Taylor v. Best
(x854),2 the English courts had held that M. Droiet, First Secretary and
Chargé d’Affaires of the Belgian Embassy, being a Public Minister,
did not lose his immunity by trading in England as one of the Directors
of a mining company. Here, however, the claim to immunity was
rejected as he had accepted service of the writ through his attorney.

France. In France, it was laid down in broad terms in a decision of
the Court of Appeal in Paris handed down in 1811, that the immunity
from jurisdiction existed.3 In 1868 that Court decided in the leading
case of Techitcherine, Counsellor of the Russian Embassy in Paris, that
the commercial court of the Seine had no jurisdiction in an action
instituted against him in respect of a journal called “La Nation’’ which
had been financed and supported by him in the interest of his govern-
ment. The commercial court had held that it had jurisdiction on the

1 (1914) 1 Ch. 139.
2 14 C. B. 487, 519.
3 Dalloz, 29 Juin 1811.
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ground that the diplomatic immunities belong to the representatives of
foreign governments in order that they should not be molested in the
discharge of their functions and that these immunities could not be
extended to them when they entered into commercial transactions in
their private interest. The Court of Appeal in reversing the decision
observed that the principle of immunity had been specially recognised
by the decree of 13th Ventdse an 11, and held that even if an exception
could be made to this principle in the case of diplomatic agents who
devote their attention to commercial operations in their private interest,
the contract by which Techitcherine secured the right of directing the
newspaper was not a commercial speculation in his private interest.
Here, the Court of Appeal without deciding the point as to whether
immunity was admissible in respect of commercial transactions appears
to have made a distinction between commercial transactions carried
on by diplomats in their own private interest and those in the interest
of their governments. In 1891, the Cour de Cassation affirmed the
principle of immunity by quashing a judgment in default which had
been pronounced by the Tribunal Civil de la Seine against the Counsel-
lor of the Belgian Legation against whom proceedings had been initiated
to recover a personal debt, but had ignored the case and allowed
judgment to go by default.1

Belgium. Similarly, in 1897 the Cour de Cassation at Brussels
quashed a judgment which had been given by default in the lower court
against the Turkish Military Attache in Belgium for non-payment of
the bill of a veterinary surgeon. The decision was given at the instance
of the Ministry of Justice.2

Italy. The courts in Italy at one time appeared to take a narrower
view of the extent of jurisdictional immunity, but that view seems to
have been subsequently revised. In 1915, the Court of Cassation in
Rome had held that private acts accomplished by a diplomatic agent
are subject to the local jurisdiction.3 The same observations were
repeated by the court in 1922 in the well known case of Comina v. Kite.4
The court held against the doctrine of absolute immunity, declaring
that this was born of theories long rejected and contrary to justice and

1 J. P, 1886-815.

2 Clunet, J. D. 1. P., 1897-839.

3 Re Rinaldi, F. It., 1915-1-1330; Moore’s Digest. Vol. IV, p. 550.
4 F. It., 1922-1-344; Annual Digest, 1919-22, Case No. zo02.
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law; it was inadmissible that a diplomatic agent should contract a
debt, or conclude a contract without any existing means to make him
pay, or obliging him to fulfil his engagements. The court observed that
a representative of a foreign government was subject to the civil
jurisdiction of the Kingdom of Italy for all acts for which the compe-
tence of the Italian courts was admitted according to common law
(Article 105 of the Code of Civil Procedure) except when he had acted
as a representative of a foreign state.! This decision resulted in a formal
protest by the diplomatic body, and in a nofe verbale from the doyen
of the corps to the Minister of Foreign Affairs it was stated that the
decision was contrary to the rule and practice in all states.2 In the case
of Harrie Lurie v. Steinmann (1927), however, the court of Rome held
that it was obvious that when questions of immunities of diplomatic
agents arise such immunity could refer only to the persons of diplomatic
agents with regard to their private affairs, since one could hardly speak
of immunity in cases where they act as agents of states.? But in 1928
the same tribunal held that it had jurisdiction in a suit against the
Mexican Ambassador arising out of a dispute as to a contract which he
had entered into for the purchase of certain property to be used as the
Mexican Embassy building.4 Again, the court held in another case that
there was no immunity for the wife of the diplomatic agent of Colombia
to the Holy See in an action on contract, diplomatic agents being
subject to jurisdiction of Italian courts except where they have acted
as representatives of or at the order of their own state.> The same view
was taken by the civil court of Florence in 1934 ¢ which refused to
sustain a plea to the jurisdiction in a suit against the Chilean Am-
bassador to the Holy See arising out of an automobile accident on the
ground that immunity could not be extended to acts of diplomatic
agents and their suites outside the sphere of their functions. The law,
however, was finally settled by the Italian Court of Cassation in 1940
in the case of De Meeus v. Forzan.” The court after reviewing the
various decisions and state practice in other countries and provisions of
certain conventions finally held:

In respect of acts which those agents carry out in their capacity as repre-
sentatives of a foreign state or by order of their government in the exercise of

1 447 F. 1t., 1922-1V-344; Annual Digest, 1919—22, Case No. 202.
26 A. J. 1. L., Suppl. (1932), p. 105.

Annual Digest, 192728, Case No. 246.

Annual Digest, 1927-28, Case No. 247.

Annual Digest, 1929—30,Case No. 196.

Annual Digest, 1933—34, Case No. 164.

F. It., 1940-I-336; Annual Digest, 1938—40, Case No. 164.

N e o s 8o
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their public activity connected with the relations between the two states, the
recognition of their immunity has never been questioned. What is disputed is
whether the immunity, as far as the exemption from civil jurisdiction is con-
cerned, must be complete and must therefore be extended also to private trans-
actions which the agent carries out in the country to which he is accredited —
it must be held, in view of the purpose and of the guiding principles underlying
the exemption, that the consensus gentium on the basis of which international
custom has developed must be understood in the wider sense ... that is to say,
as an exemption from civil jurisdiction even in respect of acts concerning the
private life of the diplomatic representative, acts which constitute the neces-
sary foundation for the exercise of public functions.

This decision thus amounts to a reversal of the earlier decision in
Comina v. Kite. In Lagos v. Baggianini ' the Tribunal of Rome
following the decision in De Meeus v. Forzan held that the Italian
courts had no jurisdiction in an action against a foreign diplomat
whether or not the action arose out of acts of a private character.

Poland. The Supreme Court of Poland in a case decided in 1925 held
that the municipal courts have jurisdiction in regard to public im-
movable property except where it is devoted to the official use of the
mission. Nevertheless, it was held by the court that actions arising out
of a contract of lease are personal actions and these could not be
maintained against a diplomat. It further held that a clause in a
contract to the effect that diplomatic immunity shall not be invoked
is of no consequence.?

United States of America. In the United States of America, where a
“suggestion’’ from the State Department in the matter of diplomatic
immunities appears to have been treated by the courts as decisive, the
practice shows that jurisdiction has never been exercised as against a
diplomat. Where writs or summons have been issued, they have been
quashed or withdrawn as a result of intervention by the State Depart-
ment with the Governor of the state concerned. In 1915, a power
company in Connecticut procured the attachment of the goods of the
Military Attache to the Russian Embassy and caused him to be served
with a summons to appear before a Justice of the Peace. The State
Department informed the Governor of Connecticut of the diplomatic
immunity of the person and requested him to take steps to ensure the
return of the attached propertv and to quash the summons. An apology

(1955) I. L. R., p. 533.
Annual Digest, 1925, Case No. 246,

1
2
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was also tendered to the Russian Ambassador.l On January 15, 1916,
the British Ambassador informed the U.S. Secretary of State that he
had received a summons from the district court of Maine commanding
him to appear in a civil suit instituted against him. The court dismissed
the writ on a motion by the District Attorney.2 In 1920 it was brought
to the attention of the Department of State that a verdict had been
obtained in a New York court against the Second Secretary of the
Peruvian Embassy in Washington. The Department thereupon invited
the Governor’s attention to the relevant statutory law regarding
immunity of diplomats, and requested him to bring the matter to the
attention of proper legal authorities of the State of New York in order
that the Secretary might be relieved from any process. In 1940, an
action was brought in the Supreme Court of the United States against
the First Secretary of the Brazilian Embassy and some others. The
proceedings were dropped at the instance of the State Department.

Argentina. The Federal Court of Buenos Aircs as carly as in 1888 in
an action concerning the goods of the Paraguyan Minister rejected the
opinion expressed by some writers like Fiore and Laurent that the
immunity accorded to foreign representatives should be confined to
cases where submission to the jurisdiction hindered the free exercise of
their functions, and declared that the more generally accepted rule was
that foreign representatives should not be subjected to the local
jurisdiction unless they renounced the privilege with the authority of
their government.3

Conclusion. A review of the above decisions illustrates the position
that immunity from civil jurisdiction is recognised in respect of all
activities of a diplomatic agent irrespective of whether such acts were
done in connection with the functions of his mission or they were his
private acts. Indeed, it would be difficult to distinguish acts done in a
representative capacity from his other acts, and it would be practically
impossible to determine where the line should be drawn between what
is necessary for the due performance of his functions and what are
outside those limits. For any authority of the country in which he was
stationed to take upon itself to decide whether or not a particular
matter was or was not incidental to the functions of a diplomatic

1 Moore, Digest, Vol. 1V, p. 533.
2 Ibid.
3 L’Affasre Saguser,]. D. 1. P., 1891-I-9g0.
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representative would subject the diplomatic agent, in so far as related
to the settlement of that point, to the local jurisdiction, and would
infringe the essential principle upon which all diplomatic immunities
are founded. He himself would have no guarantee against abusive
exercise of its authority by the government to which he was accredited
and his position would always be insecure because of the vagueness and
uncertainty in which the extent of his privileges would become involved.
If a diplomat were liable to civil proceedings in connection with un-
official acts, he might be hampered in the discharge of his official
duties and the effect would be the same as if he were liable to civil
proceedings in connection with official acts.1 It would be noticed that
the Vienna Convention had not made any distinction either in respect
of various acts of a diplomat except in the three specified types of cases
as already mentioned.

As regards the exception concerning suits relating to immovable
properties, the decision of the Supreme Court of Poland in 1925 would
appear to support the view, but even there it has been held that any
action arising out of a contract or lease of immovable property would
not be maintainable. There are two decisions of the courts in France
where immunity was granted in respect of actions relating to immova-
ble property, and in one case the premises had no connection with
official purposes of the mission.2 It should, however, be mentioned that
classic authorities like Vattel had asserted that exemption from local
jurisdiction enjoyed by a foreign representative did not extend to
actions connected with immovable property held by him in a personal
capacity in the country to which he was accredited.3 This view is also
put forward by other writers such as Pradier Fodéré.4 Even Sir Cecil
Hurst, who had opposed any exception being made to the general
rule of jurisdictional immunity, observed:

If it were possible to make an exception to the general rule of exemption
from the local jurisdiction in civil cases with regard to actions relating to
immovable property, there would be one great advantage. If such actions come
into court, they must be decided in accordance with the law of the country
where the land is situated. The law relating to immovable property is often
intricate and the court in the country where the land is situated is far better
qualified to apply this law than the court in the diplomatic agent’s own country.®

1 See Hurst, Collected Papers, pp. 232-33; Fenwick, International Law, p. 363.

2 Decision of the Civil Tribunal of the Seine in 1916 in a case relating to the house occupied
by the Norwegian Minister in France, and the case of Comte de Bruc decided by the Court
of Appeal at Lyons in 1883.

3 Le droit des Gens, Book IV, Ch. VIII, para 115.

4 Cours de droit Diplomatique, Vol. I, p. 139.

5 Hurst, Collected Papers, p. 237.
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It would, therefore, appear that the recommendation made by the
International Law Commission, and now incorporated in the Vienna
Convention is sound both in principle and upon authority, though there
are the two decisions of the French courts to the contrary. In fact the
later case relating to the Norwegian Minister would not be inconsistent
with principles laid down in the Vienna Convention, since in that case
the premises, though privately owned, were used for the purposes of
the mission.

With regard to the business and professional activities of a diplo-
matic agent, if he carries on such activities for his own purposes, the
Harvard Research Draft proposed that the receiving state may refuse
to accord diplomatic privileges and immunities in relation thereto.
The courts in England have, however, accorded absolute immunity
from jurisdiction even in such cases as is evident from the decisions
referred to above. In so far as the courts in France are concerned, the
position appears to have been kept open in the Techicherine case. There
the court held the commercial activity of the diplomat to be in the
interest of his government. Sir Cecil Hurst was of the opinion that

If a government allows a foreign diplomat stationed in its territory to engage
in commercial operations, that is to say, if they do not at the time of his ap-
pointment make it a condition of receiving him that he shall not engage in trade,
the normal principle of exemption from the civil jurisdiction will apply in all
cases.1

The municipal courts appear to have applied the general rule of
immunity from jurisdiction even in cases where the debt, in respect of
which the proceedings were initiated, was contracted before the period
when the person sued became entitled to diplomatic immunity. For
example, the French Court of Cassation in the case of Nazre Aga,
Secretary of the Persian Legation, held that it was immaterial whether
the obligation was contracted by the diplomatic agent before or after
he began to exercise his functions; it is sufficient that he is invested
with his official character at the moment when the judicial proceedings
are taken against him.2 The same principle was laid down by the Court
of Appeal in Paris in an earlier case concerning M. Morla, Venezuelan
Minister in France, in respect of an action for recovery of a sum of
60,000 francs advanced to him prior to his appointment to the diplo-
matic post. The court by its decision dated the 8th August 1900 held
that the suit would not lie and that the immunity applied to debts

1 Ibid., p. 241.
2 Clunet, J. D. 1. P., 1900-839.
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incurred before appointment.l This principle would appear to hold
good today.

Execution and attachment. 1t follows from the principle of exemption
from the civil jurisdiction of the receiving state that no writ, whether
judicial or executive, can be levied against the properties of a diplo-
matic agent. Thus, no court can pass an order for attachment or seizure
of the goods of an envoy including his motor car, household furniture,
horses or wearing apparel in satisfaction of a decree or as a measure of
attachment before judgment. Similarly, the police or executive au-
thorities of the state cannot seize any articles belonging to a diplomat
in pursuance of their powers under the local laws. This is clearly
recognised in the Vienna Convention 1961 and the courts also appear to
have applied this principle uniformly. For example, in the Magdalena
Steam Navigation Company v. Martin,2 it was held by the English
courts that in accordance with established principles there could be no
execution against an ambassador while he is accredited, nor even when
he is recalled if he only remains for a reasonable time in the country
after his recall. The same view was taken in a later case Musurus Bey v.
Gadban.3

The exceptions proposed to the jurisdictional immunities by the
International Law Commission and adopted in the Vienna Convention
would naturally mean making of certain exceptions in respect of exe-
cution and attachment. It would be idle to vest jurisdiction in the local
courts in respect of private immovable properties of a diplomat in the
receiving state, his business and professional activities, and cases where
he acts as executor and administrator unless it is possible to satisfy the
judgment by levying execution, if need be. But at the same time it is
important to ensure that the inviolability of his person or residence is
not infringed. The Commission has not been unmindful of this aspect
of the matter, and it has been stipulated both in the recommendations
of the Commission and in the Vienna Convention that execution
measures can be taken in respect of these actions provided they can be
taken without infringing the inviolability of the diplomat’s person or of
his residence.4

L Clunet, J. D. L. P., 1921-953.

2 (1859) 2 E. and S. 94.

3 (1894) 2 Q.B. 352, 358.

4 Article 31(3) of the Vienna Convention provides: ‘“No measures of execution may be
taken in respect of a diplomatic agent except in the cases coming under subparagraphs (a), (b)
and (c) of Paragraph 1 of this article, and provided that the measures concerned can be
taken without infringing the inviolability of his person or of his residence.”
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Giving of testimony

Closely connected with the questions relating to immunity from
jurisdiction is the matter of giving of testimony by diplomatic agents
before a court of law or in administrative proceedings. The views of
writers on international law, the decisions of national courts, and state
practice all lead to the conclusion that a diplomatic representative
cannot be compelled to appear as a witness and to give testimony in
respect of any proceeding before the courts, civil or criminal, or the
administrative tribunals of the receiving state. The Vienna Convention
now specifically provides that a diplomatic agent is not obliged to give
evidence as a witness. Nevertheless, the question has often been raised
asto whether itis not the duty of the envoy in the interest of justice to
come forward voluntarily and testify as to matters within his know-
ledge particularly when a crime has been committed and he is an eye
witness to it. The views expressed on this aspect of the matter have
not been uniform.

According to the British practice, a diplomatic agent cannot be
required to attend in court to give evidence of facts within his knowledge,
nor can a member of his family or suite be so compelled.! The Soviet
practice, according to the Decree of January 14, 1927, recognises that
diplomatic representatives and members of their missions are not
obliged to give evidence in court. The Pan American Convention also
provides in Article 21 that persons enjoying immunity from jurisdiction
may refuse to appear as witnesses before the territorial courts.

According to Fauchille, a diplomatic agent cannot be summoned to
appear as a witness before a criminal court; he may only be requested
to submit his testimony in writing.2 Hall, another well known authori-
ty on the subject, however, maintains that where by the laws of the
country evidence has to be given orally before the court and in the
presence of the accused, it is proper for the minister or the member of
the mission whose evidence is needed to submit himself for exami-
nation in the usual manner. Calvo considers that the principle of the
law of nations does not allow him to refuse to appear in court and give
evidence in the presence of the accused where the laws of the country
absolutely require this to be done. Oppenheim, on the other hand, is
of the view that no envoy can be obliged or even requested to appear
as a witness in a civil, criminal, or administrative court, or to give
evidence before a commission sent to his house.

1 Satow, op. cit., p. 201.
2 Fauchille, Traité de Droit International Public, (8th ed.), Vol. I, p. 93.
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It is to be observed that there is a difference in principle between
duty and compulsion, and many authorities maintain that though an
envoy cannot be compelled to do an act such as giving of evidence,
good sense and the well being of the nation may often require the doing
of that act, and in such circumstances it may be regarded as his duty.
Consequently, reluctance or failure to do so may be regarded as
improper, and the receiving state may in appropriate circumstances
request his recall. Thus, the Government of the United States, which
fully recognises the principle that envoys cannot be compelled to give
evidence and which has on occasions protested when this principle has
been violated,! requested the recall of the Minister for the Netherlands
in 1856 for failure to appear as a witness in a case involving homicide
committed in his presence.2 In that case the Minister’s evidence was
absolutely necessary for the trial, and even after the United States
Government had represented to the Netherlands Government in the
matter, the latter whilst authorising the Minister to give his evidence
in writing refused to permit him to appear in court and subject himself
to cross-examination. The U.S. State Department’s attitude as
evidenced from a note sent to the Prussian Minister, Baron Von Gerolt,
in the year 1852, is that

If the diplomatic agent should be the only person who had witnessed the acts
of an aggressor, and therefore the only person capable of testifying in regard
to them, it could not be perceived why it should be considered incompatible
with either his dignity, or the exemption from jurisdiction of the country to
which he is entitled, for him voluntarily to offer his testimony in the usual form.3

The International Law Commission in its commentary on the subject
had observed that though there is no obligation on a diplomatic agent
to testify, that does not mean that a diplomatic agent ought necessarily
to refuse to cooperate with the authorities of the receiving state. On the
contrary it may be proper for him to give the authorities the infor-
mation he possesses.4

There have been numerous instances where diplomatic agents have
voluntarily appeared to give evidence under instructions from or with

1 In October 1922, the Under Secretary of State in a communication to the U.S. Minis-
ter in Poland requested him to draw the attention of the Polish Minister of Foreign Affairs
to the fact that the course followed by the Polish Government in summoning the members of
the Legation’s staff to appear as witnesses is not in accord with the principles of internation-
al law. See Hackworth, op. cit., Vol,, IV p. 553.

2 Calvo, Le droit international théorique et pratique, (5th ed.), p. 318.

3 Moore, Digest, Vol. IV, p. 662.

4 See comments of the International Law Commission on Article 29 as adopted at its
Tenth Session.
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the concurrence of their governments. Thus in 1881, the Venezuelan
Minister, who was called as a witness for the prosecution at the trial of
Guiteau for the murder of President Garfield, waived his privilege and
appeared as a witness owing to the friendship of his government for the
United States.! It is, however, a well established rule that no diplomat
can testify in a civil or criminal case without the authorisation of his
government or the head of the mission. It is also true that the testimony
can be given only on terms consistent with the representative character
of the envoy.

In several countries inclnding the U.S.5 R. it 15 possible for an envoy,
zven when he desires to testify, to give his evidence in writing before an
appropriate authority in his own embassy. In such cases, the evideunce
is generally taken down in writing by a serretary of the mission or by
an official whormn the diplomatic agent may consent to receive for that
purpose. The evidence is then communicated to the court in the form
of a signed written statement. It is believed that this is the practice in
continental Europe, the Latin American countries, and in the Asian
African countries whose laws are patterned on the continental practice.
If such & procedure is permissible under the laws of the receiving state,
then the diplomat may well decline to give his evidence in court and
insist on giving his testimony in the premises of his mission in the form
5% 2 written statement. But in the common law countries like Britain,
CUnited States, and the Commonwealth countries, such a procedure
inay not be permissible under the laws in force. It is of the essence
especially in criminal trials that all witnesses are liable to be cross-ex-
amined by the opposite party or his lawyer, and this principle, which
may be regarded as part of natural justice or fair trial, will be appli-
cable equally to a diplomat who may decide to give evidence in any
proceeding before the courts, civil or criminal. It is, however, possible
in some cases for the court to issue a commission for the examination
of a witness, and this could perhaps be done in the case of a diplomat.
This will mean that a commissioner will come to the embassy with the
consent of the envoy to record his evidence. He could be cross-examined
by the opposite side even if he gives his evidence on commission and
the whole deposition will be taken down by the commissioner in
question and answer form and transmitted to the court trying the
case. Issue of commissions for the purpose of recording evidence
especially where the court and the diplomatic mission are in the same
place would rather be in the nature of an exception.

1 Moore, Digest. Vol. IV, p. 662.
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There are certain other important aspects which need to be con-
sidered in this connection, namely the position when the envoy himself
invokes the jurisdiction of the court or lodges a complaint leading to the
prosecution of an offender, as also the position in cases where an action
is instituted against the envoy in respect of matters which the local
court is competent to deal with such as those relating to immovable
property, private commercial and professional activities, as well as
matters relating to succession.

In respect of cases falling within the first category, that is, where an
envoy lodges a complaint with the police against some offender for
violation of his person or property, or in respect of a theft committed
in the premises of the mission, the attitude of the common law countries
is that unless the complainant, even though he be a diplomat, comes
forward and testifies, the judiciary may be justified in refusing to issue
process. This position is in accord with the fundamental laws prevalent
in those countries. Though an envoy cannot be compelled to appear as
a witness but if he seeks the protection of the local laws, he must
comply with the requirements thereof. Thus, in the case of Baron Von
Gerolt, the Prussian Minister in the United States, it was held that the
Justices of the Peace were justified in refusing to issue a warrant for the
arrest of a German named Diplessis, who was alleged to have
threatened or committed violence on the Minister and his household,
as the complaint was not accompanied by a declaration upon oath of
some person against the alleged aggressor. In this case the Minister
who was the only witness of the incident refused to give evidence.l

In India, the same view was taken in a case tried before the District
Magistrate of Delhi in 1951 where a complaint preferred by the
Argentine Ambassador against an Englishman on the ground of assault
was dismissed in accordance with the provisions of the Criminal
Procedure Code on the ground that the complainant (the ambassador)
had not come forward to testify, and as such there was no statement of
any person on oath on which process could be issued.

In the case of a robbery committed in 1886 in the house of the
Chilean Minister in Washington, the State Department in acknowledg-
ing the Minister’s note conveying appreciation for the prompt action
taken by the police stated:

Although fully aware of the immunity from judicial citation which pertains to

your position as the envoy of a foreign government, yet in as much as our consti-
tutional procedure requires that the person accused of crime shall be confronted

1 Moore, Digest. Vol. IV, p. 662.
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with the witnesses against him, and as yourself and the members of your house-
hold are best qualified to give evidence necessary to prevent a possible mis-
carriage of justice, I may be permitted to express the hope that you will
courteously offer your aid towards the vindication of the laws in this case.l

In cases where the envoy institutes a civil action, the question may
arise whether he can thereby be said to waive his privilege regarding
giving of testimony. The matter was discussed at length in the Inter-
national Law Commission, and the view that was adopted is that even
in such a case he is not obliged to give evidence. The practical view of
the matter, however, is that if he chooses to rely upon his immunity,
he may find his action dismissed for want of evidence. According to the
rules of procedure prevalent in many countries, suits or actions are
liable to be dismissed unless the plaintiff gives evidence on oath. It may,
however, be possible, as already stated, to record his evidence on com-
mission in some cases.

The position would exactly be the same in respect of cases instituted
against him. Though the International Law Commission recommended
certain categories of cases where an action could be maintained against
a diplomatic agent in the local courts, it did not consider it necessary to
make any exception to the general rule that the envoy may not be
compelled to testify or give evidence. It is, however, in the interest of
the envoy himself in such cases to appear in court; otherwise he may
have to face the consequences of a judgment being passed against him.

It may finally be said that unless some embarrassment is likely to be
caused to the envoy or the country he represents by his giving testimony
in court, there is no reason as to why an envoy should withhold the facts
within his knowledge from the competent court or tribunal of the
receiving state. In cases involving political questions, it may be
embarrassing for him to subject himself to cross-examination as many
delicate questions may well arise. But in ordinary civil or criminal
cases, and particularly where he is the only witness to the commission
of a crime, it would be his duty to come forward to prevent a possible
miscarriage of justice. It is to be expected that courts of the country
would treat the envoy in a manner befitting his position as the repre-
sentative of a sovereign state by showing him all courtesy and by
disallowing all such questions in cross-examination which are not
directly relevant to the charge or issue and particularly those questions
which may embarrass him or his government.

1 Ibid.
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W aiver of immunity

Although diplomatic agents are entitled to claim exemption from the
jurisdiction of the courts and tribunals of the receiving state both in
respect of civil and criminal matters, it is now well recognised that such
immunity can be waived,! though certain doubts were expressed in this
regard in the past.2 If the immunity is waived, the local courts can
entertain the action or the suit against the diplomat and decide it on
merits.3 The questions that arise for consideration are: (i) whose right
is it to waive the privilege and (ii) what acts can be said to consitute a
waiver? On the first question, it may be observed that the immunity
which the diplomat possesses is not his personal prerogative but the
immunity of his government, and consequently it is for the sending
state to decide whether the immunity of the diplomat should or should
not be waived on a particular occasion. The diplomat cannot himself
waive his immunity without the permission of his government, nor
can he object if his government decides to waive his immunity.4 But
how is the court or the government of the receiving state to be satisfied
that the immunity has properly been waived by the government of the
sending state? Sir Cecil Hurst was of the opinion that there must be
some act to which the courts can look as embodying the consent of the
sovereign of the country which the diplomatist represents, but at the
same time he recognised that it was doubtful whether it was right for
either the government or the court to ask for any formal evidence of the
government’s concurrence other than that expressed through the foreign
representative himself.?> The International Law Commission took the

1 Hyde, International Law, Vol. I, p. 750; Hall, International Law, p. 225.

2 Pradier Fodéré appears to have suggested in his Cours de droit diplomatique, Vol. II,
p. 137, that there can be no renunciation of the diplomatic privilege of exemptions from the
jurisdiction of the local courts at all. The dictum of Talbot L. C. in the Barbuit's case {Scott’s
Cases, p. 311) appears to lend support to this view. It is, however, clear in view of the de-
cisions of various courts and state practice that this view is not correct. See Hurst, Collected
Papers, p. 249.

3 Re Robayo (Decision of the Argentine Supreme Court) 26 [.L.R., p. 537.

4 Dickinson v. Del Solar Mobile and General Insurance Co. Ltd., (1930) 1 K.B. 376; In
Montwid-Biallozor v. Ivaldy, A.D. 1925-26, Case No. 245, the Polish Supreme Court held
that the immunity could not be waived by a diplomat in a private contract since the privilege
accorded to him was not his personal privilege.

The point that the right of waiver belongs to the sending state and not to the diplomat
himself has now been placed beyond controversy by the International Law Commission,
and in the Vienna Convention 1961 wherein it is provided that ‘“The immunity from juris-
diction of diplomatic agents ... may be waived by the sending state.” (Article 32 of the
Vienna Convention).

See also Cottenet v. Dame Raffalowich,Clunet, 36 (1909) 151; Bolasco v. Wolter,(1957)I.L.R.,
p. 525; Re Cano (1957)I.L.R.,p. 527;Blaga De Coman v. Moisecu et Al.,(1957) I.L.R.,p. 528;
Acuna De Arce v. Solorzano Y Menocal,(1956) I.LL.R.,p. 422.

5 Hurst, Collected Papers, pp. 249 and 251.
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view, which appears to be correct and the only practicable one to take,
that when the head of mission as the representative of his government
communicates a waiver of immunity, the courts of the receiving state
must accept it as a declaration of the government of the sending state.l
The authority of the head of mission must be preserved, and it is no
concern of the courts to enquire as to whether he had received the
consent of his government or not. In this connection it may be of
interest to note the case of Mr. M. C. Waddington, son of the Chilean
Charge d’Affaires in Brussells, who was accused of murder in 19o6. The
Belgian Government refrained from arresting him, even though the
Charge d’Affaires had waived the immunity in respect of his son, until
the consent of the Chilean Government had been received.2 The view
was held at one time that the immunities of the members of the families
of the diplomats and their servants could be waived by the diplomat
himself,3 but it is now beyond doubt that immunities of all persons
irrespective of whether they are diplomatic agents or members of their
families or members of the subordinate staff or servants, can be waived
only by the government of the sending state.4 It is needless to repeat
that the consent of the government would be presumed if the head of
the mission communicates the waiver.

On the question as to what would amount to waiver of immunity, the
International Law Commission had recommended that in criminal
proceedings the waiver should be express whereas in civil or adminis-
trative proceedings the waiver could be express or implied. Such waiver
could be presumed if the diplomatic agent did appear as defendant
without claiming any immunity. This was certainly the existing
practice, but complications sometimes arose from the fact that though
the defendant diplomat might have entered appearance without
claiming immunity, he did claim immunity at a later date, and on
occasions his government intervened and claimed immunity on his
behalf. The question had to be decided as to whether the diplomat had
waived his immunity, and this was by no means simple. On the one

1 See commentaries on Draft Article 30 adopted by the International Law Commission
at its Tenth Session.

2 Revue Générale du Droit International Public, Vol. XIV, p. 159.

3 In Herman v. Apetz (A.D., 1927-28, Case No. 244) the New York Supreme Court took
this view. In Rex v. Kent (A.D., 1941—42, Case No. 110) the Court of Criminal Appeal of
England held in a judgment dated the 4th February 1941 concerning a subordinate official
that the immunity of the official was that of the ambassador and since the ambassador had
waived the privilege, the court had jurisdiction. See also Hurst, op. cit., p. 253.

4 Article 32 of the Vienna Convention 1961 lays down: ‘“The immunity from jurisdiction

of diplomatic agents and of persons enjoying immunity under Article 37 may be waived by
the sending state.”
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hand lis appearance before the court and his contest of the claim could
be regarded as waiver but on the other hand 1t could be said that his
government, whose right it is to walve the privilege, had not done 303
Again, on occasions it has been said that the diploroat could ratse the
plea ol immunity at any stage of the proceedings  The courts have also
held that roere failure by the person entitled to diplomatic immuny
cither to make an appearance or to oppose the case upon its merts 1<
not by itself sufficient to constitide o wadver of the privilepe

Having regard to the confbct of views in the decizions of municips!
courts on the point as 1o what would constitute watver by implhcation,
and in order presumably to obviate the nccessity of a decision in every
case, the Vienna Convention 1461 has now provided that waiver in
cach case whiether ¢ivil or criminal must be express 4 This means that
mere entering of appearance by o diplomat for the purpose ot defending
an daction would not constitute warver.d The eourt must insist on a
communication from the head of the mission containing weiver of
immunity in respect of the diplomat concerned before it can proceed
to hear the suit or the action.b But once such waiver is made, there
would be no question of yai«ing the plea of immunity i a Jater stage of
the proceeding in the suit.

There has, however, been no controversy on the point that a diplomat
who Institutes an action himsclt betore the courts of the receiving state
is deemed thereby to have submitted himself to the jurisdiction of the
court and warved his inmumty. The diplomatic agent who chooses to
bring an action before the local tribinal has therefore to comply with
the rules ol the court. e s liable to pay costs if the suit foils, and he
may be required to give sceurity for costs under the normal rules of the
court.” 1f he succeeds and the defendant wishes to go on appeal, the

L In laylor v. Best (1854) supra, acceptance of the service of the writ by the attorney
upon the instructions of M. Droit, First Secretary of the Belgian Legation in London, was
held to constitute waiver of immunity. It was consequently held that M. Droit could not
succeed in his application to have the suit stayed or to have his name struck out of the pro-
ceedings. The same view was taken in the case of Dickinson v. Del Solar, (1930) 1 K.B. 376.

2 In England, this view was expressed in Re Republic of Bolivia Exploration Syndicate,
(1914) 1 Ch. 139 and in France in the case of Duval v. Maussabée, (1886) J.D.1.P. 597 and
Rondeau v. Castenheira, (1907) J.D.1.P. 1090.

3 Decision of the Cour de Cassation in Paris in Frrembault v. Dudzeele, (1891) J.D.1.P.,
157; Zborowski v. de Stuers, (18g3)1.1D.1.P., 365; Re Franco-Franco, (1954) 1.L.R., p. 248,

4 Article 32 clause (2) of the Vienna Convention 1961 provides “waiver must always be
express.”’

5 See Friedberg v. Santa Cruz et al., A.D. 1949, Caze No. 100

6 The courts, however, have no jurisdiction until immunity is waived. Re Pastrana, 26

1.L.R. 538; Re Hillhouse, (1955)1.1..R. 538.
7 The point is not settled a< to whether a person entitled to immunity can be required to
furnish security for costs but it scems that since he is required to comply with the rules of
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diplomatic agent must also submit to the jurisdiction of the superior
court as the appellate proceedings are regarded as a continuation of the
original proceedings instituted by him. The diplomat is also liable to be
met by defences in the shape of set off or counter claims by the
defendant in respect of the same subject matter.! But he cannot be
subjected to a counter claim in respect of a different matter though it is
between the same parties, namely, the diplomat and the defendant in
the original suit. The Vienna Convention 1961 has recognised this
position.2 It may be mentioned that though a diplomat cannot waive
his immunity himself, there is no precedent to show that before he can
file a suit in the local courts he has to prove that he has obtained the
consent of his government. It is no doubt true that it would only be on
very rare occasions that a diplomat would wish or need to invoke the
jurisdiction of the local courts, and in such cases he would doubtless
obtain the consent of the head of the mission or his government as the
case may be.

Execution proceedings. Though a diplomatic agent may waive his
immunity with the consent of his government and subject himself to
the local jurisdiction, that waiver would not be sufficient to authorise
the courts or executive authorities to proceed to execute the judgment
that may be passed against him. This means that if the diplomat loses
in an action in respect of which he has waived his immunity and the
judgment or decree is passed against him, no steps may be taken even
if he fails to satisfy the decree unless he waives his immunity once
again in respect of execution proceedings. Before a court or executive
authority can proceed either upon its own motion or at the instance of
the successful claimant to execute the decree, the diplomat must waive
his immunity specifically in relation to the execution proceedings, and
unless this is done the court or the authorities have no jurisdiction to
proceed in the matter. This view, which has consistently been taken by

the court, he must also furnish the security if the rules so provide. See the case cited in Hurst,
Collected Papers, p. 244.

1 In 1925, a Secretary of the Chilean Embassy in Berlin, having bought a motor car and
paid part of the price, brought an action to claim possession, offering to pay the balance and a
provisional order was issued decreeing the delivery of the car. The defendant, who claimed
that the contract had lapsed owing to delay in payment, brought a cross suit claiming resti-
tution of the car. The Secretary objected to the counter claim on the ground of extraterri-
toriality, but the plea was dismissed by the Reichsgericht. (A.D. 1925-26, Case No. 243.)

2 Clause (3) of Article 32 of the Vienna Convention 1961 is in the following terms: *“The
initiation of proceedings by a diplomatic agent ... shall preclude him from invoking im-
munity from jurisdiction in respect of any counter claim directly connected with the principal
claim.”
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the municipal courts, was accepted as correct by the International Law
Commission. It is now embodied in the Vienna Convention 1g61. The
rationale behind this principle would appear to be two-fold. Firstly,
execution proceedings in many countries are regarded as separate from
the original suit which resulted in the decree sought to be executed even
though the executing court cannot go behind the decree. Consequently,
it becomes necessary to have fresh submission to jurisdiction by the
diplomatic agent in respect of such proceedings. Secondly, it would
appear that execution of a decree or judgment may affect the immunities
of a diplomat in other spheres such as inviolability of his person and
the inviolability of his residence. If a bailiff were to attach his motor
car or furniture, and to take the same in satisfaction of the judgment,
the diplomatic agent will be greatly hampered in the performance of
his task in his representative character. It is possible that a state may
agree to waive the immunity of one of its diplomatic agents and allow
him to be sued before the local courts in order to ascertain his liability,
if any, under the local laws, which are best administered by the courts
of the country, but it may decline to subject its agent to the processes
of execution. It has, therefore, always been the rule that unless a
separate waiver of immunity is made, the execution cannot proceed
even though immunity was waived in the original proceedings. This
view was taken in the case of Taylor v. Best! where, though the claim
to immunity was not upheld, it was observed that if the question of
executing a judgment against the diplomat, M. Droit, had arisen,
his privilege would have protected him. The same was the
opinion of the court in Suarez v. Suarez.2 The Vienna Convention 1961
places the matter beyond controversy.3

Method of claiming immunity

The question arises as to how a diplomatic agent is to claim immunity
if he is brought before a court or tribunal for some alleged violation of
the laws of the country, or if he is made a defendant in a civil action
before a local tribunal; and how are the courts to be satisfied that the
person claiming the immunity belongs to the class of persons who are
to be clothed with immunity? It is clear that an application must be
made to the court, since the court is not in a position to know the

1 14 C.B. 407.

2 (1917) 2 Ch. 131,

3 Article 32(4) of the Vienna Convention provides: ‘‘ Waiver of immunity from jurisdiction

in respect of civil or administrative proceedings shall not be held to imply waiver of immunity
in respect of the execution of the judgment, for which a separate waiver shall be necessary.”’
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accuracy of the allegations which may appear even on the face of the
record. It is not the function of the tribunal to dismiss the suit unless it
is asked to do so by a party, nor is it for the court of its own motion to
declare that it has no jurisdiction.! For a long time the practice followed
had been for the diplomat to prove his status on any given occasion
before the court in which the claim or suit was pending against him,
and it was a matter for the court to decide the question of immunity as
a preliminary issue. In recent years, however, it has been felt that such
a practice was not very satisfactory. On the one hand it seems rather
strange that a diplomatic officer should be required to prove before a
court that he is entitled to immunity whilst he is claiming exemption
from the jurisdiction of that very court, but on the other hand the
procedure and practice of every court or tribunal requires some formal
proof of the fact that the person belongs to the class entitled to be
exempt from the jurisdiction of the courts. In the United Kingdom, it
is now the usual practice for the courts to accept as conclusive the
statements made to them by the Executive as to the existence of certain
facts of international law nature, such as the status of a person, or the
extent of the immunity that the government of the United Kingdom
recognises as consonant with international law. The long line of decided
cases in the United Kingdom, the United States of America, and
countries of continental Europe show that courts have more and more
been inclined to be guided by the attitude of the Executive in such
matters. There are several instances in Britain, France and Belgium
where the Chief Law Officer of the government had appeared in court
under instructions from the government to claim immunity on behalf
of the diplomat concerned.2 It would be useful to consider some of the
decisions of the national courts in this regard.

British practice. The current general practice of looking to the
executive in the United Kingdom is of fairly recent origin. A study of
reported decisions demonstrates clearly that this practice was not
speedily or easily accepted by the English courts. The tendency has
been a continued but a diminishing reluctance on the part of the courts
to refer to the executive. At first no reference was made to the Crown
at all, but gradually it was admitted that there were some categories of
fact of which the executive had knowledge peculiar to itself, and it was

1 Hurst, Collected Papers, p. 246.

2 The Attorney General made an application for dismissal of the suit in the Carolino’s
case, (1744) 1 Wils. 78. The French Procureur General moved for quashing the proceedings
in Errembault v. Dudzeele, (1891) J.D.L.P. 157.



IMMUNITIES AND PRIVILEGES 135

proper for the courts to enquire of the executive in such matters. In the
older cases it is not clear as to how the claim was supported. Sometimes
a certificate from the ambassador appears to have been produced and
accepted by courts.1 Later the question used to be fought out by means
of affidavits.2 But as early as 1743, the Crown received mention in
Carolino’s case 3 where the Attorney General applied for dismissal of
the suit. In Delvalle v. Plumer * the Crown was asked to support a claim
for diplomatic immunity; and in Viveash v. Becker ® the claimant
applied directly to the Crown to assist him in his claim. By the second
decade of the 1gth century, the practice grew up under which the Crown
was asked to certify the status of the Public Minister who in his turn
certified that the de cujus was in his employ. In Parkinson v. Potter 8
the court somewhat complacently accepted the oral evidence of diplo-
matic status. In Ke Swares 7 direct application was made to the Foreign
Office by the court to confirm the status of the person claiming to be
entitled to diplomatic immunity.

The usual method today is for the defendant to produce a copy of the
Foreign Office list which is published periodically or to prove his status
by producing a certificate from the Foreign Secretary certifying that
the person’s name appears in the list. The significance is that the
publication of the name of the person concerned in the list constitutes
his acceptance by the government as a person entitled to diplomatic
status and this may be said to some extent to invest him with diplo-
matic immunity.® In Engelke v. Mussmann ® the House of Lords finally
laid down the basis on which the courts apply to the Foreign Office
regarding the status of a foreign envoy in the following terms:

It was for the court to determine as a matter of law whether, the diplomatic
status of a person having been proved by the Foreign Office statement that
recognition had been accorded, immunity from process necessarily followed. If
the courts could go behind the statement and investigate into facts, it would
involve a breach of diplomatic immunity. The certificate is not a piece of hearsay
evidence. The status has been created by virtue of its prerogative by the Crown.

L See Seacomb v. Bowlny, (1763) 1 Wils. z2o.

2 English v. Cabalero. (1823) 3 D and R 25; Triquet v. Bath (1764) 4 Bing .1478.
3 1 Wils. 78.

4 (1811) 3 Camp. 47.

5 (1814) 3 M. and S. 284.

6 (1885) 16 Q.B.D. 152.

7 (1918) 1 Ch. 176.

8 Exp. Cloete, (1891) 65 T.L.R. 102; A person does not acquire diplomatic status for the
purpose of immunities unless he is accepted as such by the receiving state. — I'n re Vitianu,
A.D. 1949, Case No. 94.

9 (1928) A.C. 433.
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Now, under the provisions of Diplomatic Privileges Extension Acts,
1041, 1944 and 1946, the Secretary of State is required to compile a list
of persons entitled to diplomatic privilege and publish it in the London,
Edinburgh, and Belfast Gazettes, and the production of the gazette in
the court appears to obviate the necessity of applying to the Foreign
Office for a certificate. In a recent case, however, the Foreign Office at
the request of the United States Chargé d’Affaires wrote to the court
claiming immunity on behalf of a secretary and vice-consul of the
embassy. It was received and read by the judge (Birkett J.) before the
case was called on and it was accepted by the judge as precluding him
from continuing with the case.l This procedure is without precedent,
as normally the claim to immunity is made during the process of the
trial and the court then refers the matter to the Foreign Office. It thus
appears that in some cases the judge himself sends for information
from the Secretary of State for Foreign Affairs; in some others the
Attorney General or a counsel for the Crown appears in court and
produces the certificate from the Foreign Office, whilst in rare cases
the Foreign Office may communicate its certificate to the judge on the
application of the ambassador.

Practice in the United States. In the United States of America, the
courts have also adopted the practice of accepting the views of the
executive as conclusive on matters concerning international relations.
The prevalent practice appears to be for the Attorney General to file
a “‘suggestion’’ in the court at the request of the State Department, and
the “‘suggestion’ is regarded by the courts as conclusive and binding
both on fact and law.2 The “suggestion’’ is issued by the State Depart-
ment on the application of the foreign government or the ambassador
if the Department is satisfied that the claim to immunity is well founded.
The Department has, therefore, to consider on the materials placed
before it the question as to whether under the existing practice the
government of the United States would recognise the particular claim
to immunity. This type of scrutiny would appear to be more satisfactory
than a public hearing in a court of law particularly where the immunity
is based on reciprocity.

The procedure adopted is as follows: when litigation is commenced
or threatened, the ambassador presents a note to the Secretary of State
setting out the facts upon which immunity is claimed and requesting the

1 Price v. Griffin, (unreported) decided on 2oth February 1948.
2 In re Bas, 135 U.S. 403; Carrera v. Carrera, 174 F. 2d. 496.
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Secretary to cause them to be conveyed to the court. The State Depart-
ment then conveys to the Attorney General a copy of the note with a
request that it should be communicated to the court and the court be
informed that the Department of State accept as true the statement of
facts alleged therein. Since 1941 the “‘suggestion’” of the State Depart-
ment amounts to recognition and allowance of claim to immunity and
is taken as conclusive on the matter. Sometimes, however, the Depart-
ment of State may decide to leave the matter to be determined by the
courts, and in such cases the courts would be free to do so. A survey of
150 years history prior to 1941 shows that the courts have fluctuated in
the matter of weight and respect shown to the ““suggestion’’ of the State
Department. In the earlier cases the State Department merely trans-
mitted a claim to immunity leaving it to the courts to examine the
truth of the allegation of fact on which it was based. There were,
however, cases where the courts proceeded to decide the question of
immunity without any references to the executive. In Fields v. Pre-
dionica I Tkanica 1 the New York Supreme Court dispensed altogether
with the services of State Department and was able to decide the
question of immunity before it by reference to general rules of
comity.

Continental practice. In the countries of continental Europe, the
principle of separation of power results in specific assertion of the
independence of the courts from the executive in the carrying out of
their judicial duties. The effect is that the judiciary itself has to decide
first according to its procedural laws as to whether application should
be made to the executive for information, or whether reliance should
be placed on other sources of evidence and general principles of law.

For example, in Germany the prevailing view was that the courts
were not bound by the official diplomatic list as being evidence of the
diplomatic status of the defendant and that the German courts need
not consider themselves bound by a certificate of the Foreign Office to
the effect that the claimant appeared in the diplomatic list.2

In Switzerland, the inclusion of a person’s name in the diplomatic
list prepared by the Ministry of Foreign Affairs does not appear to
imply any legal consequences. When a claim for immunity is raised,
the court has to decide the issue by reference to evidence and procedure.
The absence of express provisions leaves the court at liberty to have

1 A.D. 1941-42, Case No. 54.
2 See A.D. 1925-26, Case No. 244.
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regard to evidence other than that supplied by the executive. In practice,
however, the courts regard any communication received from the
protocol division of the Foreign Office a3 conclusive of the matter
regarding the status of the claimant.

In France, however, it is common practice for the courts to apply to
the executive for information as to the status of a claimant for diplo-
matic immunity.

In Austria, the position also appears to be the same. In re Kahn,! a
statement of the Department of Foreign Affairs was read in court. In
re Legation Building Case,? the court of appeal referred to a declaration
received from the Minister of Justice to the effect that a legation building
is inviolable and held that the opinion was legally binding. The Su-
preme Court took the view that the opinion of the Minister was
rightly applied for.

In Czechoslovakia, the practice is for the Minister of Justice to certify
by a declaration whether and to what extent any person enjoys extra-
territorial rights. The court is required in case of doubt to submit a
report to the ministry and to apply for its opinion. The ministry makes
its own enquiries and issues its declaration in conjunction with the
Ministry of Foreign Affairs. The court is bound by such declaration and
cannot enquire further.?

There are no decisions of the courts in Belgium on the point, but the
practice appears to be for the parties themselves to consult the diplo-
matic list kept at the Ministry of Foreign Affairs.

In Greece, the practice is for the party himself, who claims diplomatic
immunity, to obtain the certificate from the ministry showing the
diplomatic status. In criminal cases the court itself may request the
ministry for such a certificate. In one case, however, that is of the
Armenian Chargé d’ A ffaires,* the court disregarded the certificate and
held that it had jurisdiction. The court observed that only the judiciary
had the right to determine as to whether the condition for diplomatic
status existed.

In the Netherlands, the executive directly intervenes at the request
of the foreign power. For instance, In re Mrs. J.5 the court renounced,
jurisdiction at the request of the Ministry of Foreign Affairs. The view
held in that country is that the recognition of a foreign diplomatic agent

1 A.D. 1931-32, Case No. 182.

2 A.D. 1919-22, Case No. 208.

3 Bulletin of Ministry of Justice, No. 38 of 1924. See also cases reported in A.D. 1925-26,
Case No. 44 and A.D. 1927-28, Case No. 251.

4 A.D. 1923-24, Case No. 172.

5 A.D. 1933-34, Case No. 165.
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is a matter for prerogative. If the court is in doubt as to how the prero-
gative has been exercised, it may ask the Minister for Foreign Affairs.

In Hungary, the Minister charged with the chief supervisory au-
thority in consultation with the Minister for Foreign Affairs decides
on the claim of the person to immunity as well as on the limits on his
immunity. Such decision is binding on the courts and authorities who
may be concerned.!

Latin Dmcrican countries. In the Latin-American countries, enquiry
by the court from the exeentive scems to be rather rare. What often
bappens s that aquestion of fact, whether or not ot an international
Lvw nature, is referred to an officer known as the Foscal for determi-
nation. The Fiscal s not a part of the executive but s an officer of the
couwrt. The communication of the Fiscal is regarded as binding.

lrag. In lraq, the certificate of the Ministry of Foreign Aftfairs is
regarded as conclusive on the question whether the person is entitled
to diplomatic immunity and also on the question of the extent of his
immunity. [f @ person claims that he 1s entitled to immunity, the
judicial or other proceeding in respect of which he has made the claim
is required to be stayed until the certificate of the Ministry of Foreign
Affairs has been obtained.

Conclusion. It would be evident from the above survey that the
method which a diplomat should adopt when the occasion arises for
him to claim immunity from jurisdiction of the courts is not uniform.
The proof which the courts may require in support of his claim also
varies from country to country depending on their laws or practice. It
would have been desirable to have some uniform practice in this regard.
The International Law Commission does not, however, appear to have
dealt with this problem. A reference was made to the Asian-African
Legal Consultative Committee for its opinion as to whether a practice
should be adopted whereby the courts will be bound by a certificate of
the Foreign Ministry not only as to the status of the person but also
on the actual extent of the immunity.2 The Committee in its Final
Report expressed the view that a certificate of the Foreign Office in so

1 Hungarian Law No. XVIII of 1937.
2 Memorandum of the Government of India on Diplomatic Immunities to A.A.L.C.C. Sec
the 3rd Session Report of the Committee.
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far as questions of facts are concerned, such as the status of the person
or the extent of immunities or privileges admissible to the diplomat
concerned under the practice followed by the state, should be conclusive
and binding since these were matters within the particular knowledge
of the Foreign Office. In so far as questions of law were concerned, the
majority was in favour of leaving the matter to the courts.1

Immunity from taxation

Fiscal immunities which an envoy enjoys may be regarded as falling
under three broad heads, namely (i) exemption from payment of rates
and taxes in respect of the mission and its premises, (ii) exemption from
payment of taxes on his personal emoluments and (iii) exemption from
customs duties in regard to importation of goods for the purposes of the
mission and for his personal use.

Taxes are levied by a state on its citizens and aliens residing or
sojourning in its territory by virtue of the territorial sovereignty of the
state and it is, therefore, clear in principle that taxes as such, as distinct
from rates or charges for services provided, cannot be levied either on
the mission or on the diplomatic agent personally. Hall says that the
person of a diplomatic agent, his personal effects, and the property
belonging to him as representative of his sovereign, are not subject to
taxation. Otherwise he enjoys no exemption from taxes or duties as of
right.2 As an envoy is considered not to be subject to the territorial
supremacy of the receiving state, he must be exempt from all direct
personal taxes and therefore need not pay income-tax or any other
direct tax. But levy of local rates by municipal or other authorities
stands on a different footing in so far as the beneficial portion of such
ratesis concerned. These generally represent charges for water, electrici-
ty, sewerage, and nightwatch. Since the envoy derives benefit from
these services, it would be legitimate to ask him to pay such rates,
though in some countries the envoy is exempt even from payment of
these charges as a matter of courtesy especially when the rate levied by
the local authority on buildingsis a consolidated rate and includes within
it a tax element. The distinction between a tax and a rate for beneficial
services rendered was recognised by the Supreme Court of Canada
in 1943 in the matter of a Reference by the Governor General regarding
the powers of the Corporation of the City of Ottawa and the Corpo-

1 A.A.L.C.C,, Final Report on Diplomatic Immunity, para 12, Third Session Report, p. 37.
2 Hall, International Law, p. 235.
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ration of the village of Rockeliffe Park to levy rates on foreign legations
and High Commissioners’ residences. The court held that the imposition
of taxes, in the strict sense, presupposes a person or a thing from whom
it is exacted or collected in virtue of superior political authority, and as
such the taxes could not be collected from a foreign sovereign or from
his representatives. The court rejected the argument that a tax
enforceable on real property was not directly imposed on foreign
sovereigns. The matter was also examined by the International Law
Commission, and in its Draft Articles the Commission recommended
that the sending state and the head of the mission shall be exempt from
all taxes and dues, whether they are levied by the central government
or any of its regional sub-divisions, or component units of a federation,
or by the municipal or local authorities.2 The exemption applies
irrespective of whetber the premises are owned by the sending state, or
are leased by it. The Commission also maintained the distinction
between taxes and dues in the strict sense and those taxes or dues that
represent payment for specific services rendered and recommended
that thelatter category of taxes or dues could be levied. This position
has also been embodied in the Vienna Convention 1961.

Itis to be observed that most of the municipalities or local authorities
levy their rates both on the owner of a premises on the basis of his owner-
ship as also on the occupier of the property. The rate levied on the owner
1s in the nature of ground rent or house tax whereas the rate levied on
the occupier would largely represent the beneficial portion of the dues.
It must not be supposed that the owner of a building can escape his
liability from payment of the rate by giving it on a lease to a foreign
envoy for its being used as the premises of his mission. The liability of
the owner to pay all rates and taxes by reason of his ownership of the
premises would remain even though he may contract with the envoy
that the latter shall pay the taxes. If such a provision is incorporated in
the lease, the liability of the mission to defray the taxes becomes part of
the consideration given for the use of the premises and usually involves,
in effect, not the payment of taxes as such, but an increase in the
rental payable.3

! Canada Law Reports (1943) S.C.R. 208.

2 Article 21 of the Draft Articles adopted at its Tenth Session provides: “‘The sending
state and the head of the mission shall be exempt from all national, regional or municipal
dues or taxes in respect of the premises of the mission, whether owned or leased, other than
such as represent payment for specific services rendered.” Article 23(1) of the Vienna Con-
vention is in identical terms.

3 Article 23(2) of the Vienna Convention specifically provides that ‘‘the exemption from
taxation referred to in this article shall not apply to such dues and taxes payable under the
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Apart from the question of taxation on the premises of the mission,
the question may arise as to whether the fees and charges levied by a
mission for various services such as granting of visas, authentication of
documents and other notarial acts, could be subject to taxes as the
income arises within the territory of the receiving state. The rule that is
universally accepted is that all fees and charges levied by a mission are
exempt from local taxation since they belong to the sending state itself,
and on the principle that par in parem non habet imperium.!

Practically all countries in the world to-day allow exemption to
diplomatic agents from certain dues and taxes although the degree of
exemption varies from country to country. Fauchille regarded this
exemption as a privilege extended merely out of courtesy,? but this is
so widely recognised now that it may be regarded as a rule of inter-
national law that such exemption exists. According to prevalent
practice, which can be said to be almost universal,? a diplomatic agent
and members of his family living with him are exempt in the receiving
state from all taxes upon their person, their salary, and as arule their
personal property. This immunity extends to their personal possessions,
furniture, motor cars etc. Many states have provided for these ex-
emptions in their municipal laws either by legislation or by executive
orders. In the United Kindgom, all diplomatic emoluments, salaries, or
wages paid to any member of the official or domestic staff, are exempt
from United Kingdom income-tax.# But no exemption is granted in
respect of other earnings, such asincome derived from investments in the
United Kingdom, except in the case of the head of a mission, if the
interest or dividends arise out of any British Government security. The
United States and other American countries, which are parties to the
Havana Convention, exempt diplomatic officers from all personal taxes
both national and local, and from all land taxes on the building of the
mission.5 In the Soviet Union, the diplomatic representatives and all
persons belonging to official diplomatic staff, who are citizens of foreign
countries, are exempt from all direct taxes whether they be general,
state, or local as also from personal obligation either in kind or in

law of the receiving state by persons contracting with the sending state or the head of the
mission.”

1 The position is recognised 1n Article 28 of the Vienna Convention 1961x.

2 Fauchille, op. cit., p. 97.

3 Satow, op. cit., p. 241.

4 See Satow, op. cit., p. 213.

5 Article 18 of the Pan American Convention lays down that ‘‘Diplomatic officers shall be
exempt in the state to which they are accredited: (1) from all personal taxes, either national
or local; (2) from all land taxes on the building of the mission, when it belongs to the govern-
ment ..."”
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money on a basis of reciprocity.! In India, all diplomatic salaries and
emoluments are specifically exempt from payment of income-tax, and
the general policy with regard to exemption from taxation is the same
as in the United Kingdom.

Exceptions lo the rule of fiscal exemption. So numerous are the
taxes that are levied by a modern state to-day, and so vast is the net
of taxation ranging from the fee payable on registration of births to
death duties and embracing the entire gamut of human activity that
it is difficult to say with precision as to the class of taxes or dues
from which a diplomat will or will not be exempt particularly having
regard to the divergence of state practice. The International Law
Commission has tried to solve this difficulty by laying down the cases
where a diplomat will not be exempt from taxation whilst providing
that in all other respects the exemption shall apply.2 The position is the
same irrespective of the authority which levies the tax whether it is the
central, regional or a local authority. The first exception to which,
according to the Commission, the exemption will not apply are indirect
taxes normally incorporated in the price of goods or services. Such
indirect taxes would probably include excise duties, which are levied
on production or manufacture of goods, as well as taxes on sale or
purchase. It is difficult from the administrative point of view to allow
exemption in respect of such indirect taxes. Though some states may
even allow such tax exemptions, the Commission felt that it was not
obligatory to do so, as the imposition of such taxation had no direct
bearing on the diplomatic status of the person who purchased the goods.
The second exception is in regard to dues and taxes on private im-
movable property situated in the territory of the receiving state unless
they are held on behalf of the sending state for the purposes of the
mission. A diplomat would also not be exempt from duties payable on
inheritance or succession to the estate of a deceased person if he
succeeds to or inherits such estate except in the case where the estate
belongs to a member of the mission or a member of his family who dies
during the tenure of his office in the receiving state. The principle
behind these exceptions to the general rule of fiscal exemptionis that the
receiving state has territorial jurisdiction over all immovable properties
situated within its boundaries except those premises which are used for

1 Satow, op. cit., p. 237.
2 Article 32 of the Draft Articles adopted at the Tenth Session. See also Article 34 of the
Vienna Convention 1961.
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the purposes of the mission, as also over all matters of succession or
inheritance to estates within its territories.

The envoy is also liable to pay dues and taxes such as income tax or
super tax on private income which he may derive from sources in the
receiving state, and capital taxes on investments made in the com-
mercial undertakings in the receiving state including his holding of
stocks and shares.! The reason is obvious. The envoy does not derive
such income by reason of his diplomatic status, nor does he make the
gain in the course of his official functions. If he were to engage in
business on his own for his own purposes or practise some profession,
his income from such sources would also be liable to tax in the receiving
state. However, in computing his income for determination of the rate
at which tax will have to be paid the salaries and emoluments which he
may receive from his government as remuneration for his official post
cannot be taken into consideration. An envoy is also required to pay
charges levied for specific services rendered such as water rates or
electricity charges in the same manner and on the same principle as
they are levied on the premises of the mission. He must also pay
registration, court, or record fees, mortgage dues, and stamp duties,
with respect to his immovable property unless itis held on behalf of the
sending state for the purposes of the mission.

Exemption from payment of customs duties

The views held by the various authorities on international law had
been that the privilege of free entry for articles intended for the official
use of the mission, or for the personal use of one of the members of the
mission rests on international courtesy and not upon any mandatory
rule of the law of nations. According to Fauchille 2 this is “purely an
ex gratia concession’’. Oppenheim 3 states that in practice and as a
matter of courtesy many states allow diplomatic envoys to receive
goods intended for their own use free of duty. Hackworth 4 notes that
in the United States this exemption is granted on a reciprocal basis.
The International Law Commission in its commentary on the subject,
however, states that in so far as importation of articles for the use of
the mission is concerned the exemption is generally regarded as a rule

1 In Van der Elst v. Commission of Internal Revenue, 223 F. 2d. 771, the U.S. Court
of Appeals 2nd Circuit held that a diplomat was liable to be taxed on the income from
business or capital gains.

2 Fauchille, op. cit., p. 100.

3 Oppenheim, op. cit., p. 803.

4 Hackworth, op. cit., p. 586.
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of international law. The Commission also considers that having regard
to the almost universal practice of according exemption from payment
of customs duty in respect of articles intended for the personal use of
the members of diplomatic missions, this should be accepted as a part
of international law. It is on this basis that the Commission formulated
the principles on this subject, and these have been adopted in the
Vienna Convention on Diplomatic Relations. The Commission in
formulating the principles took note of the prevalent practice in some
states of regulating the exercise of this privilege in order to prevent
abuses. Such regulations generally take the form of restrictions on the
quantity of goods that may be imported, or the period during which the
importation of the articles must take place, and stipulation of conditions
under which goods imported duty free are to be resold. The necessity
for imposing some restrictions cannot be overemphasised particularly
with regard to re-sale of goods imported free of duty considering the
number of diplomatic personnel in the capitals of the various countries,
and having regard to the effect of re-sale of such goods on the economy
of the country. It is to be observed that a number of countries in the
world to-day are facing serious shortage of foreign exchange which
necessitates imposition of stringent restrictions on expenditure of
foreign exchange with the resultant restrictions in imports. Restrictions
on imports may also become necessary in the interest of the develop-
ment of national industries. Now, if a large number of diplomatic
personnel were to be allowed to bring in goods duty free without any
restriction and to sell them freely in the receiving state, the result may
be quite serious in some cases. It is the general practice that when a
diplomat leaves the territories of the receiving state upon termination
of his mission, he is to be allowed to take with him all his personal
belongings including his moneys in the bank, and this means that the
receiving state has to provide foreign exchange for the amount. Nor-
mally, a diplomat is supposed to be bringing in foreign exchange into
the country in the shape of his salaries and allowances, and if he were
to save a part of such salaries or allowances, it would seem to be just
and proper that the receiving state should provide foreign exchange for
the purpose of these moneys being remitted to a country where the
diplomat may have his next posting. But if the diplomat is allowed to
bring in goods without restriction and he sells them at an exorbitant
profit, which has been known to be the case in many instances,
especially in respect of sale of motor cars, rare objects of art, pianos,
radiogrammes etc., is the receiving state bound to provide him with
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foreign exchange for the purpose of transmitting his profits abroad?
It is generally agreed that goods imported by a diplomat for the
purpose of any business to be carried on by him are not exempt from
payment of customs duty. This restriction, however, applies only when
the diplomat is actually carrying on a business, which would be a case
of very rare occurrence indeed. The problem, however, which is created
today is not by his carrying on of a business directly but by the abuse
of privilege on the part of some diplomats in selling in the market goods
which are supposed to be brought in for their own consumption. The
International Law Commission was of the opinion that imposition of
some regulations in the matter of importation of goods free of customs
duty was not inconsistent with international law. It is submitted that
the matter which needs to be seriously considered is whether it is
necessary to allow free importation of goods for the use of all categories
of diplomatic officers especially when there is so large a body of such
persons. It really tends to create a privileged class with the resultant
dissatisfaction among persons of equivalent status employed in the
government of the receiving state. It may be said that the diplomats
have to be paid considerably less by their governments on account of
the various fiscal privileges allowed to them, and if these are recipro-
cally accorded by all states, no government would tend to lose. This
argument is only true to a point because smaller nations who have fewer
diplomatic posts abroad with small number of personnel are placed at a
disadvantage as compared to larger countries with heavy resources at
their disposal. Again, it is not in the interest of any country to allow
diplomatic personnel to make undue profits by sale of their personal
effects. It is, therefore, submitted that the rule of international law
with regard to exemption from customs duties ought to be so interpreted
as to impose an obligation on the receiving state to allow entry free
from customs only to such bona fide personal effects that accompany
a diplomat and within areasonable time after his arrival for the purpose
of taking up his post, as also a reasonable amount of goods for his
personal consumption having regard to the size of the mission and
members of the family of the diplomat. If any state wishes to take a
more liberal attitude, it should be free to do so on the basis of
reciprocity or otherwise. It is further submitted that states should be
free to regulate the conditions for resale of the goods imported by the
diplomats by prescribing that the goods should not be resold within a
certain period of time or that they should be sold through a govern-
mental agency in order to ensure that the privilege is not abused. It
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would appear that imposition of reasonable restrictions either in the
matter of importation of goods or their resale does in no way interfere
with the effective functioning of a mission in the receiving state.

The personal luggage of a diplomatic agent is generally regarded as
exempt from customs inspection. But there may be exceptional cases
where the receiving state would be justified in opening the baggage and
examining the same. This must only be on very serious grounds, such
as when there are cogent reasons for presuming that the baggage
contains articles other than those intended for the personal use of the
diplomatic agent or members of his household or those intended for his
establishment.! The baggage may also be inspected if there are very
good reasons for suspecting that it contains articles the import of which
is prohibited by law of the receiving state. The Vienna Convention has
recognised this exceptional right of the receiving state.? It is, however,
necessary in order to prevent any abuse of this right by the receiving
state that the baggage must be opened only in the presence of the
diplomat himself or his authorised agent.

It would be useful to take note of the existing practice with regard
to customs exemption in Britain, United States and the Soviet Union.
In Great Britain, diplomatic agents are exempted from customs duties
as a matter of international courtesy. On first arrival, their baggage or
that of their wives and families is exempted from customs examination,
and any packages arriving for them or for their families are delivered
duty free. These privileges are extended to counsellors, secretaries, and
attachés but only on condition of reciprocity. There is no restriction as
to the amount of goods that can be brought in; official furniture,
stationery, office supplies etc. for use by the mission are at present
admitted without examination. The goods and baggage of a diplomatic
agent are exempt from customs examination on production of a baggage
pass which may be obtained by the head of the mission on application

1 Article 36 of the Vienna Convention 1961 provides: “The receiving state shall, in ac-
cordance with such laws it may adopt, permit entry of and grant exemption from all customs
duties, taxes and related charges other than charges for storage, cartage and similar services,
on

(a) articles for the official use of the mission;

(b) articles for the personal use of a diplomatic agent or members of his family forming
part of his household, including articles intended for his establishment.”

Article 34 of the International Law Commission’s Draft is in similar terms.

2 Article 36(2) of the Vienna Convention provides: ‘““The personal baggage of a diplomatic
agent shall be exempt from inspection, unless there are serious grounds for presuming that it
contains articles not covered by the exemptions mentioned in paragraph 1 of this Article, or
articles the import or export of which is prohibited by the law or controlled by the quaran-
tine regulations of the receiving state. Such inspection shall be conducted only in the presence
of the diplomatic agent or of his authorised representative.”
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to the Foreign Office. Foreign Ministers of state or members of special
diplomatic missions visiting or passing through Great Britain are
accorded every consideration and facility.

Motor cars for personal use of the heads of missions, their families,
counsellors, secretaries and attachés are admitted duty free either asa
result of reciprocal arrangements or on an undertaking that duty
payable on import will be paid if they are sold in the United Kingdom
or retained there after termination of their appointment. Cars belonging
to the foreign governments are admitted free of duty, and if sold in
United Kingdom duty is to be paid on sale value.

In the United States of America, the privilege of free entry is extended
to the baggage and other effects of all diplomatic officials accredited
to the United States, or en route and of their families and servants.
Applications for free entry of baggage are to be made to the Depart-
ment of State, but in the absence of special authorisation from the
State Department prior to the arrival of diplomatic officers, the
Collector of Customs may accord them the privileges. Members of
foreign missions can also receive articles imported for their personal or
family use free of duty upon the State Department’s instructions in
each instance.

In the Soviet Union, all luggage belonging to diplomatic and consular
representatives at the time of their passage, on arrival, or departure is
exempt as a general rule from customs inspection. In special cases the
inspection of baggage of such persons may be allowed as an extra-
ordinary measure by the order of the Chief Directorate of Customs. All
packages addressed to a diplomatic officer but not accompanied by
him are subject to examination but exempt from payment of
duty.

Other immunities and privileges

In addition to the immunities and privileges discussed above, there
are certain other matters to which diplomatic immunities and privileges
extend. These include, (i) the right to use the flag and emblem of the
sending state on the premises of the mission including the residence of
the head of the mission, and on his means of transport, (ii) exemption
from rendering all personal service under the laws of the receiving state
such as militia or fire protection duties, (iii) exemption from holding
inquest on the death of a member of the mission, and (iv) exemption
from the operation of the social security legislations of the receiving
state.
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Right to use the flag and emblem of the sending state. The privilege of
the sending state to fly its national flag over the premises of its mission,
and the right to have its national emblem or coat of arms displayed on
such premises has long been recognised in the practice of states. Same
is the position with regard to the right of the head of the mission to use
his national flag or coat of arms on his residence, his motor car and
other means of transport. This right, which arose out of practice of
nations and presumably due to the long prevalent doctrine of ex-
territoriality of mission premises and carriages used by the head of the
mission, has now been expressly recognised by the International Law
Commission 1 and incorporated in the Vienna Convention on Diplo-
matic Relations2. In certain countries there had been in existence some
restrictions concerning the use of flags and emblems of foreign states
and doubts could well arise as to the applicability of such regulations
in respect of mission premises and the means of transport on the ground
that display of flags and coats of arms was not necessary for effective
functioning of the mission. The matter has, however, been placed
beyond controversy by being incorporated in the Vienna Con-
vention.

Exemption from personal services and compulsory contributions. In
many countries the national legislations require persons resident
therein, whether citizens or aliens, to render certain personal service as
a part of their civic duty such as the duty of fire protection. In times of
national emergency, they may be required to take part in compulsory
militia duties, or enlist in air raid precautions corps, or work as civic
guards. Some states also prescribe compulsory personal contributions
for meeting national calamities such as floods, earth-quakes, famines
etc. It is quite clear that a diplomat cannot be compelled either to
render such personal service or to make contributions. Such ex-
emption would appear to be based on the principle that whilst an
ordinary alien who lives in the country does so for his own purpose and
as such should be subjected to the local laws and regulations in the
same manner as the nationals of that state, the residence of a diplomat
in the state is purely on account of his being posted there in the service

1 Article 18 of the Draft Articles adopted by the International Law Commission at its
10th Session.

2 Article zo of the Vienna Convention 1961 provides: ‘“The mission and its head shall have
the right to use the flag and emblem of the sending state on the premises of the mission,
including the residence of the head of the mission and on his means of transport.”
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of his home state. The matter is now governed by the express provisions
of the Vienna Convention.1

Inguests. In the event of the death of a member of the diplomatic
corps in the receiving state, irrespective of whether the death has taken
place inside the mission premises or not, it appears to have been the
practice at least in England not to hold an inquest if immunity had
been claimed, even though the death had taken place in circumstances
which would normally necessitate holding of such inquest by the
Coroner.2 Holding of an inquest is a jurisdictional act of the receiving
state, and it is clear that if the death takes place within the premises of
the mission immunity can be claimed. However, it is difficult to see
the ground for any immunity if a member of the mission meets his
end by reason of an accident or through the criminal act of someone
outside the premises of the mission. Surely, the receiving state has
jurisdiction to investigate into the cause of such a fatal accident or the
crime. Moreover, the holding of an inquest often becomes essential to
proper investigation of the matter. It can, therefore, be reasonably
expected that if the death of a member of the mission takes place
outside its premises, the sending state or the head of the mission would
waive the immunity, even if there be any, and allow an inquest to be
held by the appropriate authorities of the receiving state. In the event
of a death taking place within the mission premises, it would not be
unreasonable for the head of the mission to give his consent only on
certain conditions if he decides to waive the immunity which he would
undoubtedly have in such cases.

Social security legislations. The authorities on international law do
not appear to have dealt with the question of social security legislations
since the problem is new. In several countries national legislations
provide for old age pensions, industrial accident and sickness insurance
and unemployment benefits in consideration of certain compulsory
payments. In many cases the obligation for such compulsory payments,
or at least a substantial portion thereof, is cast on the employer. It seems
to be clear that a diplomat, who is not a national of the receiving state,
cannot be compelled to participate in such schemes of social security,

1 Article 35 of the Vienna Convention provides: ‘““The receiving state shall exempt diplo-
matic agents from all personal services, from all public service of any kind whatsoever, and
from military obligations such as those connected with requisitioning, military contributions
and billeting.”

2 See Satow, op. cit., p. 203.
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nor can he be compelled to pay such contributions under the law. But
at the same time it would appear that there could be no objection to a
diplomat taking advantage of the social security legislations, especially
those like the National Health Insurance Scheme in Britain. This
should, however, be done with the consent of the receiving state since
under the general principle of international law no law of the receiving
state can be enforced against a diplomatic agent.! The question also
arises as to whether a diplomatic agent can be required to pay the
contributions which an emplover is obliged to pay under such social
security legislations in respect of persons whom a diplomat or the
mission may employ. On the one hand, it is clear that it is not per-
missible for a state to enforce its laws on the diplomatic representatives
of foreign states, but on the other hand, it seems that application of
this principle would lead to an anomalous situation since all persons
in the receiving state except those who can claim immunity from such
laws are subject to social security legislations. Indeed it would cause
great hardship to the persons who are employed in the diplomatic
missions of foreign states if they could not take advantage of the
social security which the state provides. But who is to pay the contri-
butions which are payable by employers in respect of such employees?
The diplomatic missions in these days employ a larger number of
persons in subordinate or non-diplomatic categories, many of whom are
nationals of the receiving state. The problem therefore is not simple.
The International Law Commission recommended that if the employees
themselves are subject to the legislation, then the diplomatic agent in
the capacity of an employer should be obliged to make the contri-
butions.2 This surely is a departure from the general principles of law
regarding non-enforcement of local laws against a diplomatic agent,
but it appears that the departure is justified out of practical consider-
ation. The Vienna Convention provides that a diplomatic agent who
employs persons that are not exempt from the social security legis-
lations shall observe the obligations that are imposed upon employers
under the laws of the receiving state. The only categories of employees
who are exempt from social security legislation under the Vienna
Convention are private servants in the sole emplov of a diplomatic

1 Article 33 of the Vienna Convention provides that a diplomatic agent shali be exempt
from social security provisions which may be in force in the receiving state, but that this
view would not preclude his voluntary participation in such social security system provided
that such participation is permitted by the receiving state.

2 Article 31 of the Draft Articles prepared by the International Law Commission at its
Tenth Session.
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agent provided such servants are neither nationals nor permanent
residents of the receiving state and if they are covered by social
security provisions in force in the sending state or in a third state.l

Closely connected with the question of social security legislation is
the problem of labour welfare legislations which are in force in a
number of countries. The laws generally impose obligation on the
employer to contribute to employees’ provident fund scheme, or to
provide for payment of gratuity and retrenchment compensation on
termination of service. The question is — can such obligations be
imposed on a diplomatic agent in respect of the employees who are
locally employed in the mission ? In so far as contributions to a provident
fund are concerned, it would appear to be on the same footing as contri-
butions to social security schemes. But payment of gratuity or re-
trenchment compensation on termination of employment seems to be
based on a different principle. The obligation is purely on the employer
though it is meant to benefit the employee. It would therefore be
reasonable to say that such conditions ought not to be enforced on a
diplomatic agent as the general principle of international law regarding
non-enforceability of local legislation on diplomats ought not to be
lightly departed from unless there are exceptional reasons.

Persons entitled to immunities and privileges

The extent of the immunities and privileges enjoyed by the personnel
of a diplomatic mission varies according to the category to which a
person belongs. A distinction is also made between those who are
nationals of the receiving state or permanently resident therein on the
one hand, and the home based staff who are nationals of the sending
state or of a third state on the other. The personnel of a mission
generally consists of (i) diplomatic officers, (ii) home based non-
diplomatic staff, (iii) locally recruited staff and (iv) private servants.
The non-diplomatic staff, whether home-based or locally recruited,
consist of those who are employed in the administrative and technical
service of the mission as also those who perform menial or domestic
service in the mission. A certain differentiation has now been made in
the Vienna Convention between these two classes of non-diplomatic
staff for the purpose of immunities and privileges on the basis of their
functions. To the former category of non-diplomatic staff belong the
administrative assistants or registrars, private secretaries, stenogra-
phers, typists, cypher clerks, proof-readers, archivists and clerical

1 Article 33 of the Vienna Convention 1961.



IMMUNITIES AND PRIVILEGES I53

assistants, whilst the later category would include messengers, chauffers
and servants employed in the mission as cleaners or sweepers. The
private servants are those who are employed in the domestic service of
the members of the mission and employed by them personally.

Diplomatic staff. The members of the diplomatic staff of the mission,
who may be called diplomatic officers, uniformly enjoy in all states the
same immunities and privileges as the head of the mission if they are
not nationals of and not permanently resident in the receiving state,
that is to say, they are entitled to be accorded all the immunities and
privileges as have been mentioned in this chapter. The reason for
treating them on a par with the head of the mission with regard to their
immunities and privileges is that they are all regarded as ‘‘public
ministers”” who are appointed to assist the head of the mission in
fulfilment of his functions, and as such they have to be accorded the
like immunities out of functional necessity. The diplomatic staff today
include not only the counsellors, the secretaries, and attachés who are
employed on the political work of the mission but also specialists such
as Armed Forces Attachés, Commercial, Press, Scientific and Labour
Attachés, provided the sending state has accorded them a diplomatic
rank and their names have been included in the diplomatic list by the
receiving state. At one time, states like Great Britain and France used
to insist on being satisfied that the person who was sought to be
included in the diplomatic staff of the foreign mission actually per-
formed diplomatic functions so as to be entitled to immunities and
privileges.l To-day, however, having regard to the all embracing
functions of a diplomatic mission even persons who admittedly perform
specialist functions are accepted as members of the diplomatic staff
as long as they are given a diplomatic rank by the home state. The
Armed Forces Attachés, Commercial and Press Attachés, who are
sometimes designated as counsellors or secretaries, have become a
regular feature in most of the diplomatic missions. In addition one even
comes across Labour, Scientific and Agricultural Attachés as members
of the diplomatic staff of the mission who are to enjoy the like immuni-
ties and privileges as the head of the mission. The right of the members
of the diplomatic staff to be entitled to diplomatic immunities on the

1 In Barbuit’s case decided by Talbot L.C. in 1737 it was held that a Commercial Agent
for the King of Prussia against whom a bill in equity had been filed for non-payment of
debts was not entitled to immunity since he was appointed only for the purpose of assisting

Prussian subjects in their commerce. According to present trend such a person would surely
have been entitled to immunity.
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same footing as the head of the mission has never been in any doubt.1
It has been recognised in international law, and the expression ““diplo-
matic agent’” has been used to denote not only the head of the mission
but every member of the diplomatic staff of the mission both in the text
books on international law and in the Vienna Convention of 1g61. It is
of interest to note that as early as in 1878 the Tribunal de la
Seine declared in the case of Dientz v. de la Jara 2 that military attachés
were entitled to immunity. A counsellor of the embassy acting perio-
dically as charge d’affaires was held by the English courts in 1854 to
be entitled to diplomatic privileges.3 The same view was taken by the
United States courts in respect of the first secretary of the French
legation.4 In England, the Queen’s Bench Division held in 1895 that
attachés fell within the category of persons entitled to immunity.5
The United States courts have recently held that Press Counsellors are
entitled to immunity.8

Wives and families of diplomatic officers. The immunities and
privileges of diplomatic officers extend to their wives and members of
their families.” Immunities have sometimes been extended even to the
wives living separately from their husbands.® It has been held that
separation between the parties to a marriage, being merely a provisional
and preliminary measure, did not dissolve the conjugal ties and the
diplomatic immunities of the wife therefore subsisted. There is general
agreement that the members of the family of a person entitled to
diplomatic immunities are entitled to the benefit of these immunities.?
It is, however, clear that the privileges should be limited to the members
of the family who are living with the diplomatic officer. The spouse and
minor children are universally regarded as members of the family if they
are part of the household of the diplomat. The Vienna Convention also
provides that wives and members of the family of diplomatic officers,
if they are not nationals of the receiving state and are not permanently

1 See Assurantie Compagnie Excelsior v. Smith, (1923) T.L.R. 105.

2 (1898) J.D.I.P. 500. See also Hemeleers—Shenley v. The Amazone, (1940) 1 AILLE.R 269;
Appuhamy v. Gregory, (1956)1.L.R. 543.

38 Taylor v. Best, (1854) 14 C.B. 407.

4 Res Publica v. de Longchamps, 1 Dallas. 111.

5 Parkinson v. Potter, (1885) 16 Q.B.D. 152.

6 Mongillo v. Vogel; Coll v. Vogel, 84 F. Sup. 1007.

7 In Exp. Cheng—Gar—Lim, 285 Fed. 396 (1921), the son of an official in the Chinese Le-
gation in U.S.A. was held not to be subject to the Immigration Act.

8 Cottenet v. Raffalovitch, (1908) J.D.I.P. 153.

9 Engelke v. Musmann, (1928) A.C. 432; In re C (an infant),(1959) Ch. 363; Soc. Centrale
de Constructions v. De Avala, (1951) I.L.R. 348; Epoux Y v. Soc. Centrale de Constructions,
26 I.L.R. 542.
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resident therein, will be entitled to diplomatic immunities and privi-
leges to the same extent as diplomatic officers.! It is difficult to define
precisely the expression ‘‘members of the family’’ because circumstances
may vary in each case. A dependent parent or a relation who keeps
house for the diplomat may well be regarded as a member of the family.

Nationals of the receiving state. Though it may be possible for a state
at times to appoint a national of the receiving state or of a third state
as one of its diplomatic officers with the express consent of the receiving
state, the occasion for such an appointment would be very rarein the pres-
ent day whenstates have become so conscious of their national prestige.
However, if a national of the receiving state is appointed, which
must be with its consent, it is now settled that the receiving
state must accord him certain immunities and privileges. Hit-
herto the practice in this regard had not been uniform and the
opinions of writers had also been divided. Some authors had held the
view that a diplomatic agent, who is a national of the receiving state,
should enjoy full immunities and privileges subject to any reservations
which the receiving state may make at the time of giving its concurrence.
Others were of the opinion that the diplomatic agent should enjoy only
such privileges and immunities as have been expressly granted to him
by the receiving state. In Britain, it appears to have been the settled
practice at least since 1786 that a British subject attached to a foreign
embassy or legation other than a servant was not entitled to claim
immunity from civil jurisdiction under the Statute of Queen Anne.
Since 1952 even the servants have been excluded from this privilege.
In every case where Britain had given permission to a British subject
being employed to the post of a secretary in a foreign mission, it had
always been on condition that the person in question was not to be
entitled to diplomatic privileges and immunities.? Some authorities
took the view that a national of the receiving state appointed to the
diplomatic staff of a foreign mission is entitled to immunities unless the
receiving state stipulates that he shall not be entitled to them.3 This
view was upheld by the English courts in the case of Sir H. Macartney,
a British subject and English Secretary to the Chinese Legation in
London.4

1 Article 37, Clause (1) of the Vienna Convention 1961.

2 Satow, op. cit., pp. 138-39.

3 Phillimore, Commentaries on International Law, Vol. II, pp. 179-81; De Martens, Geffa
Ken, Vol. I, p. 89g.

4 Macartney v. Garbutt and Others, (1890) 24 Q.B.D. 368.
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The International Law Commission considered it essential that
a diplomatic agent, even though he is a national of the receiving
state, should enjoy at least a certain minimum of immunity to enable
him to perform his duties satisfactorily, such as inviolability and
immunity from jurisdiction in respect of official acts performed in the
exercise of his functions. The basis for enjoyment of such immunity
would appear to be that, though a national of a country cannot claim
immunity from its jurisdiction, the receiving state by consenting to
one of its nationals being appointed to a diplomatic post of a foreign
state is deemed to waive its jurisdiction over such national in respect
of certain matters which are considered to be essential for effective
functioning of his mission. The Vienna Convention appears to have
accepted the recommendations of the Commission, forit is provided in
Article 38 of the Convention that a diplomatic agent, who is a national
or permanent resident of the receiving state, shall enjoy immunity from
jurisdiction and inviolability in respect of official acts performed in the
exercise of his functions. In so far as granting of additional privileges
and immunities is concerned, they have been left to the discretion of
each state.

The members of the families of such persons have not been speci-
fically dealt with by the International L.aw Commission, nor is there
any mention about their position in the Vienna Convention. It would,
therefore, be reasonable to state that the members of the families are
not entitled to any immunity or privileges. It is, of course, open to the
receiving state to allow such immunities and privileges as it may like in
its absolute discretion.

Non-diplomatic staff

In so far as members of the subordinate or non-diplomatic staff of a
mission are concerned, irrespective of whether they are employedin the
administrative, technical, or menial services, there is no specific rule of
international law which can be said to govern the question of their
immunities and privileges. There has been no uniformity in the practice
of the states either on the question as to which of the categories of non-
diplomatic staff should enjoy privileges and immunities or on the
question of the extent of their immunities and privileges.

British practice. In Great Britain, for instance, the members of a
diplomatic mission down to the clerical and menial staff were held by
the courts to be entitled to diplomatic immunity, and not subject to
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the jurisdiction of the courts, civil or criminal, provided they we
British nationals.t The view taken is that all persons who are asso
in the performance of the duties of a foreign mission are privileg
the case of Assurantie Compagnie Excelsior v. Tom Smith 2 the E
Court of Appeal upheld the claim to immunity of one Mr. Smith, ¢
in the U.S. Embassy on the ground of his being on the official s'
the mission. The court held that as it is of the first importance to a
matic agent that he should be able to communicate freely with hi
government, the immunities extend to and are enjoyed by all thos
are concerned with the maintenance of such communicatio
Parkinson v. Potter, the High Court of Justice in England helc
under international law protection extends not only to an ambas
but also to all those associated with the exercise of his function
Britain, the practice is to furnish the Foreign Office with a list of
persons on whose behalf immunity may be claimed. Attempts to
immunity where there is no bona fide employment have, however
rejected.? The courts have also held that the transactions in resg
which immunity is claimed must be connected with employmen

United States practice. The practice in the United States is s
to that prevailing in Great Britain, and the position is governed
Act of Congress 1790, which closely follows the wording of the Stat
Queen Anne 1708. The Pan American Convention of 1928 by Arti
provides that the immunity extends to the entire official person
the diplomatic missions. This principle has been accepted by the
Department 6 and was recognised by the courts as early as in i
U. S. v. Lafontaine which concerned the case of a cook at an em!

Practiceinthe U.S.S.R. Inthe U.S.S.R., minor officials and ser
are altogether excluded from jurisdictional immunity. Article 1 «
Penal Code provides that all persons are subject to penal laws
country with the exception of those who enjoy exterritoriality.
persons are described in the regulations concerning diplomati
consular missions as including counsellors, secretaries and attaché

1 Satow, op. cit., pp. 192—-93; Section 3 of the Diplomatic Privileges Act, 1708.

2 C.A. (1923) Times, November 21.

3 Per Matthew J. in (1885) 16 Q.B.D. 152. See also Toms v. Hammond, (1733)
370; Triquet v. Bath, (1764) 3 Burr. 1478; Hopkins v. Roebuck, (1788) 3 T.R. 79.

4 Moore, Digest, Vol. IV, p. 655.

5 Novello v. Toogood, (1823) 1 B.C. 554.

6 See the statement of Mr. Secretary Hull dated 6 December 1935; Hyde, Inter:
Law, Vol. I1, p. 435.
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regulations specifically state that the immunity is to be granted to no
other person.

Continental practice. In France, according to a decision of the Court
of Cassation, Civil Chamber, delivered on January 10, 1891, the
immunity was held to extend to all persons officially members of an
embassy or legation.! The Commission on the Reform of the Civil Code
set up by the Decree of 7 June 1945, however, recommended that the
diplomatic immunities should be applied in a less liberal manner. In
Article 101 of the Draft Code drawn up by the Commission, it was
provided that the immunities should be enjoyed only by the head of the
mission, and by the counsellors and secretaries,2 which means that the
members of the non-diplomatic staff were not considered as being
entitled to immunity. In Italy, immunity from jurisdiction was extended
to the members of the missions, their families and to the administrative
personnel,3 provided they were not of Italian nationality. In Switzerland,
subordinate chancery personnel of a mission other than the head of the
secretarial staff are not, according to Swiss law, exempt from the
jurisdiction of the local courts. In Denmark, immunity from juris-
diction is accorded to all members of foreign missions.

Asia:In Japan, subordinate members of diplomatic missions could not
be sued whilst their employment continued.4 India accords immunities
and privileges to non-diplomatic staff of foreign missions on a basis of
reciprocity. Thus, a member of the subordinate staff of the U.S.
Embassy in India was given immunity from prosecution on a criminal
charge on the basis that in the United States the home based non-
diplomatic staff of foreign missions are entitled to like immunity.

Latin-American practice. In the Latin American countries, there is
some divergence in practice, and there is a tendency to restrict the
privileges. In Colombia, under its Judicial Code, diplomatic agents,
their families and the official suite, as well as personal servants are
exempt from the jurisdiction of the state. In Argentina, whilst the
personal servant of the British ambassador was held to be exempt 5 the

1 (1891) J.D.L.P. 144.

2 Recueil Sirey, Travaux de la Commission de Réforme du Code Civil, 1949-50.

3 Inre Reinhardt, A.D. 1938-40, p. 171. However, in Societd Arethusa Film v. Reist, (1955)
I.L.R. 544, immunity was disallowed because the transaction in question was held to be of
a private character.

4 The Empire v. Chang and Others, A.D. 1919—22, Case No. 205, p. 288.

5 Re Kosakiwick, A.D. 1941-42, p. 114.
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Supreme Court refused to grant immunity to the commercial attaché
to the Paraguayan legation.! The Chilean court refused to allow
immunity to a secretary in a foreign mission in respect of a prosecution
for fraud.? In Brazil, the Supreme Court refused to grant immunity to
a Lithuanian national employed as a driver of the Austrian embassy
in Rio de Janeiro.3

The divergence of state practice in this field was noticed by the
International Law Commission in its report on the subject. The
Commission observed,

1t is the general practice to accord to members of the diplomatic staff of a
mission the same privileges and immunities as are enjoved by heads of mission,
and it is not disputed that this is a rule of international law. But beyond this
there is no uniformity in the practice of states in deciding which members of
the staff of a mission shall enjoy privileges and immunities. There are also
differences in the privileges and immunities granted to different groups. In these

circumstances 1t cannot be claimed that there is a rule of international law on
the subject.?

Since no definite rule of international law can be said to be applicable
in the case of non-diplomatic staff, and having regard to the divergence
of state practice, the matter has to be approached on the first principles.
It is well recognised that the primary object of granting immunities to
diplomatic agents is on account of functional necessity, that is to say,
to ensure the effective functioning of the diplomatic missions without
any interference from the local authorities. The immunity of a diplomat
will be too imperfect if the non-diplomatic staff, who are engaged on
the work of the mission and some of whom are engaged in as confidential
a task as the diplomatic officers themselves, were not entitled to
immunity. If the cypher clerk, or the archivist, or the stenographer of
the ambassador could be arrested on some pretext and made to give
out information under compulsion, the secrecy of the mission’s work
could hardly be safe. As already stated, this principle has long been
recognised in Britain and the United States of America. The reluctance
on the part of the U.S.S.R. to grant immunities to non-diplomatic
officers appears to be based on the consideration that such extension of
diplomatic immunities is not supported by any rule of international
law.

The International Law Commission considered that there should be
uniformity in state practice with regard to granting of immunities to

1 Re Gullon, A.D. 1929-30, P. 194.

2 Pacey v. Barroso, A.D. 1927-28, p. 200.

3 Re Jursitis, (1956) I.L.R. 429.

4 International Law Commission, Report of the Tenth Session, Doc. No. A/CN.4/117, p. 64.
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members of the non-diplomatic staff since the divergence of practice
leads to much confusion and misunderstanding.! The Commission drew
a distinction between members of the administrative and technical
staff on the one hand and members of the service staff on the other.
As already stated, the members of administrative and technical staff
are those who are concerned in the official functions of the mission such
as registrars, personal secretaries, stenographers, typists, archivists and
cypher clerks. The members of the service staff include messengers,
chauffers, cleaners etc. The Commission recommended by a majority
that the former category of the non-diplomatic staff who are not
nationals of the receiving state should be granted the same privileges
and immunities as members of the diplomatic staff. The Commission
rejected the proposal that these categories of staff should qualify for
immunity from jurisdiction solely in respect of acts performed in the
course of their duties and that in all other respects the privileges and
immunities to be accorded to them should be determined by the
receiving state. With regard to the members of the service staff, the
Commission took the view that it should be sufficient if they were to
enjoy immunity only in respect of acts performed in the course of their
duties and exemption from dues and taxes on the emoluments they
receive by reason of their employment. The Commission further
recommended that the members of the families of the administrative
and technical staff should enjoy full privileges and immunities provided
they form part of their respective households and are not nationals of
the receiving state. With regard to the members of the non-diplomatic
staff who are nationals of the receiving state, the Commission recom-
mended that such persons should enjoy privileges and immunities only
to the extent admitted by the receiving state. The Commission,
however, felt that the receiving state must exercise its jurisdiction over
these persons in such manner as not to interfere unduly with the con-
duct of business of the mission. It would be noticed that unlike the case
of diplomatic officers the Commission did not consider it fit to recom-
mend granting of immunity to the members of the non-diplomatic staff,
who are nationals of the receiving state, nor has the Commission drawn
any distinction between the members of the technical and adminis-
trative staff on the one hand and service staff on the other in their case.
The Commission left the question of immunities and privileges of the
entire category of non-diplomatic staff, who are nationals of the
receiving state, solely at the discretion of the state expressing the hope

1 Articles 36 and 37 of the Draft Articles drawn up by the International Law Commission.
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at the same time that the receiving state should exercise its jurisdiction
over such persons in a manner so as not to interfere unduly with the
conduct of the business of the mission. The reasons behind the Com-
mission’s recommendation would appear to be based on the principle
that every state has sovereignty over its own nationals, and no citizen
can claim immunity from jurisdiction of his home state. The partial
departure from this principle in cases of diplomatic officers who are
nationals of the receiving state was based on the consideration that a
state by agreeing to receive one of its nationals as a diplomatic repre-
sentative of a foreign state may well be said to have agreed to grant
him immunity in respect of his official acts in the fulfilment of his
mission. No such consideration would appear to apply in the case of
non-diplomatic staff of a foreign mission. Nevertheless, it is recognised
that such persons, being connected with a foreign mission, ought to have
some immunities and privileges in order to safeguard the functioning
of the mission. It is difficult to lay down the extent of such privileges
and immunities particularly having regard to the needs of different
situations and keeping in view the divergence of practice in various
countries. It may, however, be expected that the states would be
prepared to grant such privileges and immunities as may be found
necessary in their mutual interest. Almost all countries are obliged to
employ in their missions locally recruited persons in subordinate capaci-
ties due to reasons of economy, language difficulties etc. and receiving
states are generally known to accord to such persons a certain measure
of immunities and privileges in the hope that their employees in
other countries would be accorded the same on a reciprocal basis.
The recommendations of the International Law Commission were
not fully accepted by the Vienna Convention on Diplomatic Relations
with regard to the privileges and immunities of the non-diplomatic staff.
In Articles 37 and 38 of the Convention adopted at the Conference, the
nationals of the receiving state and those who are permanently resident
therein have been treated on the same footing.! This basis would appear

1 The relevant provisions of the Vienna Convention are as follows:

Article 37(2): Members of the administrative and technical staff of the mission, together
with members of their families forming part of their respective households shall, if they are
not nationals of or permanently resident in the receiving state, enjoy the privileges and im-
munities specified in Articles 29 to 35 except that the immunity from civil and administra-
tive jurisdiction of the receiving state specified in paragraph 1 of Article 31 shall not extend
to acts performed outside the course of their duties. They shall also enjoy the privileges speci-
fied in Article 36, paragraph 1, in respect of articles imported at the time of first installation.

Article 37(3): Members of the service staff of the mission who are not nationals of or
permanently resident in the receiving state shall enjoy immunity in respect of acts per-
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to be sound because persons who are permanently resident in the re-
ceiving state cannot be said to be residing there by reason of their
employment in the foreign mission. They are in the same position as the
nationals of the receiving state, and by making their permanent home
in that country they are to be regarded as having voluntarily agreed to
be under the jurisdiction of the receiving state. The Vienna Convention
1961 provides for the grant of immunities and privileges to members of
the administrative and technical staff of the mission, who are not
nationals of and not permanently resident in the receiving state,
together with their families in like manner as members of the diplo-
matic staff and their families subject to two exceptions. Whilst ac-
cording them complete immunity from the criminal jurisdiction of the
receiving state, the immunity from the jurisdiction of civil and
administrative tribunals is confined to acts performed in the course of
their official duties. The other exception is that the privilege of
importing goods exempt from customs duties, taxes, and related
charges are applicable only in respect of goods brought by them at the
time of their arrival for taking up the post in the diplomatic mission
and things necessary for their being established at that place. The
provisions of Article 37 of the Convention may be said to contain an
ideal solution of the problem concerning the immunities of adminis-
trative and technical personnel. On the one hand, by granting complete
immunity to members of this category of staff and their families from
criminal jurisdiction of the receiving state and by according them
inviolability in respect of their persons, adequate safeguards have been
taken to see that the functioning of the mission is not jeopardised by
possible leakage of secrets through pressure exerted on such members
of the staff by the officials of the receiving state. On the other hand, by
retaining the jurisdiction of the courts over such persons in respect of
purely civil matters unconnected with their employment, such as
actions relating to defamation, breach of promise and liabilities arising
out of debts, any undue extension of diplomatic immunity has been
avoided. The restrictions placed on the importation of goods free of
customs duty by such a large group of persons are in the interest of and
for the protection of the receiving state. This helps to keep a distinction

formed in the course of their duties, exemption from dues and taxes on the emoluments they
receive by reason of their employment and exemption contained in Article 33.

Article 38(2): Other members of the staff of the mission and private servants who are
nationals of or permanently resident in the receiving state shall enjoy privileges and im-
munities only to the extent admitted by the receiving state. However, the receiving state
must exercise its jurisdiction over those persons in such a manner as not to interfere unduly
with the performance of the functions of the mission.
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between members of the diplomatic staff and those employed in sub-
ordinate categories as also to keep a check on the ever increasing
number of privileged persons.

As regards the members of the service staff who are non-nationals of
the receiving state and not permanently resident therein, the provisions
of the Vienna Convention are on the same lines as the recommendations
of the International Law Commission, that is to say, that the staff of
this category are to enjoy immunity in respect of acts performed in
the course of their duties as also to receive exemption from dues and
taxes on the emoluments they receive by reason of their employment,
and to enjoy exemption from social security legislations. Since the
members of the service staff are generally not concerned with the confi-
dential work of the mission, and exercise of jurisdiction over them would
not in the normal circumstances affect the functioning of the mission
in a sertous manner, it would not appear to be necessary to accord them
complete immunity from criminal junsdiction or to guarantee their
inviclability.

In regard to the cases of non-diplomatic officers, who are nationals of
the receiving state or are permanently resident therein, the Vienna
Convention proceeds on the same lines as that of the International Law
Commission, that is, their immunities and privileges are left to the
discretion of the receiving state.

The provisions of Article 37 of the Convention, if adopted by states,
would certainly bring about uniformity in the treatment of non-
diplomatic personnel which has so far been lacking. The hope of such
uniformity 1s, however, not altogether bright because the Vienna
Convention itself by Article 47 contemplates a differentiation in
practice by reason of custom or treaty. In Britain or the United States,
where the members of the non-diplomatic staff enjoy wider privileges
and immunities, it is very unlikely that those privileges and immunities
would be restricted except in such cases where the sending state of the
diplomatic mission accord lesser privileges. The Vienna Convention
would, however, have served a very useful purpose if states agree to
regard the provisions of Article 37 as a basis for grant of immunities
and privileges to the non-diplomatic staff even though some states may
agree to accord immunities and privileges on a higher scale.

Private servants

Private servants stand on a somewhat different footing from the
members of the service staff in as much as private servants are in the
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personal employment of persons who are entitled to immunity. They
are not in the employ of the sending state. The immunities and
privileges of private servants are, therefore, not derived from the
sending state but from the persons who employ them. To this category
of private servants belong the tutors or governesses employed by a
diplomat to look after his children, the steward or the butler, and the
cook or the chauffeur who work in the household of a diplomatic agent.
According to Sir Cecil Hurst, the immunities enjoyed by those in the
service of a person entitled to diplomatic immunities are purely
derivative. The privilege is the privilege of the employer, not the
privilege of the servant himself. Being only derivative it ceases the
moment the service ceases.1

The private servants of a diplomatic agent are in most cases nationals
of the receiving state, and in the past differing views had been expressed
as regards their immunity.

British practice. The old English rule was that the privilege of a
diplomat also extended to his servants and this was held to include not
only the servants of foreign nationality whom he chose to bring with
him but also those who were nationals of the receiving state employed
locally.2 Domestic servants of heads of missions, whatever their
nationality, were exempted from the jurisdiction of the courts in Britain.
This practice has, however, been discontinued since 1952, and domestic
servants of British nationality no longer appear to enjoy diplomatic
immunity. It has been regarded as essential for a servant to prove bona
fide and actual employment in order to be entitled to immunity.
Attempts to claim immunity where there was no bona fide employment
have always been rejected in England.3 In the celebrated case of Novello
v. Toogood, Chief Justice Abbott observed:

I am of the opinion that whatever is necessary to the convenience of an am-
bassador, as connected with his rank, his duties and his religion, ought to be
protected; but an exemption from the burdens borne by other British subjects
ought not be granted in a case where the reason for the exemption does not
exist.

In the United Kingdom, it is necessary to furnish a list of domestic
servants to the Foreign Office before immunity can be claimed and
immunity cannot under any circumstances be claimed if the servant
engages in trade.4

1 Hurst, Collected Papers, p. 256.

2 Per Lord Mansfield in Lockwood v. Coysgarne, 3 Burr. 1675.

8 Moore, Digest., Vol. IV, p. 655; Novello v. Toogood,(1823) 1B.C. 554.
4 Satow, op. cit., p. 196.
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Practice in the United States. In the United States of America,
immunity can only be claimed where the name of the servant has been
registered in the Department of State and transmitted to the Marshall
of the District of Columbia.l It is not very clear as to whether the
immunity is admissible in the case of a servant who is a citizen of the
United States, but it is certain that no citizen or inhabitant of the
country has immunity in respect of debts contracted before entering
service.

Continental practice. In the Soviet Union, it would appear that
servants do not enjoy any immunity since private servants are not
mentioned in the Decree of the Supreme Soviet among the classes of
persons who are entitled to immunity. In Germany, before World War 11
under the law then in force the servants who were not German nationals
were entitled to immunity as being servants of a diplomatic agent. Thus
the French servant in the service of the Spanish ambassador was granted
immunity from criminal jurisdiction. In Switzerland, household
servants are as a matter of practice exempted from the jurisdiction of
the local courts provided they are not Swiss nationals. The position is
exactly the same in Italy. In Denmark, under the enactment of 1708
even servants could not be called before the court or arrested for debt.
Later, however, the practice grew up under which the servants could
temporarily be arrested and the matter reported to the head of the
mission.

The Pan American Convention makes no mention of domestic
servants. A reported decision, however, shows that in Argentina, the
servant of a British ambassador was held to be exempt from jurisdiction.?

The International Law Commission took the view that private
servants, who are not nationals of the receiving state, should be exempt
from the dues and taxes on the emoluments they receive by reason of
their employment. In all other respects, the Commission was of the
opinion that the immunities and privileges of private servants, whether
they be of the nationality of the receiving state or not, should be only

1 Statute Law of the United States, 22 U.S.C.A., Sec. 254; In Haley v. State, (1952)1.1..R.
387, Case No. 9o, immunity was denied to the personal servant of the Air Attaché of the
Swedish embassy in respect of conviction of a crime on the ground that the name of the
servant, an American citizen, had not been communicated to the State Department. In
Carrera v, Carrera, A.D, 1949, Case No. 99, immunity was granted to a domestic servant of
the Czechoslovak embassy who was permanently resident in the United States because his
name had been notified.

2 Re Kosakicwick, A.D. 194142, p. 114.
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to such extent as may be admitted by the receiving state. The Com-
mission at the same time took the view that the receiving state in
exercising jurisdiction over such persons must do so in such a way as
not to interfere with the effective functioning of a diplomatic mission.
The Vienna Convention has incorporated the recommendations of the
Commission.? The position, therefore, is that today it is for each state
to determine by its own laws or practice the extent of the immunities
that would be admissible in respect of private servants, and no uniform
rule can be formulated in this regard.

There has always been two trends of thought as regards the desira-
bility of admitting private servants to immunity. From one point of
view, it would appear that submission of domestic servants to the local
jurisdiction would be advantageous, as unlike the staff employed in the
diplomatic mission they cannot be recalled by the sending state for
their misdemeanours since such servants are not employed by the state.
Moreover, no serious prejudice is caused to the effective functioning of
the mission by reason of the exercise of jurisdiction over such persons.
On the other hand, it is said that a person entitled to diplomatic
immunity must have servants if he is to carry out duties allotted to his
post, and the immunity of the household servants is a matter of
importance to him for the well being of his mission. In the case of a
domestic servant it may be difficult to draw a distinction between a
person who is a national of the receiving state and a person who is a
national of some other state whom the envoy has brought with him to
his post because in both cases the servant derives his immunity from
his master. Even if such a distinction were to be drawn, it could only
lead to difficulties because diplomats would then be obliged to bring
their servants with them rather than employ them locally. It has been
recognised in most countries that the immunity of a servant ceases
upon the termination of his employment, and he can thereupon be sued
even in respect of his past acts. It would seem that the best course to
adopt would be to request the diplomatic officer to terminate the
employment of his servant if an occasion arises for proceeding against
the servant. There is no particular reason for extending diplomatic
immunity to domestic servants provided the agents of the receiving

1 See Article 37(4) of the Vienna Convention which provides: ‘‘Private servants of
members of the mission shall, if they are not nationals of or permanently resident in the
receiving state, be exempt from dues and taxes on the emoluments they receive by reason
of their employment. In other respects they may enjoy privileges and immunities only to
the extent admitted by the receiving state. However, the receiving state must exercise its
jurisdiction over these persons in such a manner as not to interfere unduly with the per-
formance of the functions of the mission.”
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state pay due regard to the convenience of the diplomatic agent in
whose employ the servant is. For example, the diplomat concerned
may first be given notice or intimation about any action, be it civil,
criminal or administrative, that is sought to be taken against the
servant; in the case of arrest of a servant it may be caused in such a
way so as not to violate the immunities of residence of the diplomat.
Itis, however, important that in the course of interrogation of a servant,
the authorities must refrain from asking any questions regarding his
employment, and shall not attempt to gather information with regard
to matters which might have come to his knowledge in the course of
employment. If safeguards of this nature are taken, there can be
little objection to the exercise of jurisdiction in respect of private
servants.

Duration of immainaty

Sir Cecil Hurst in the course of his lectures at the Hague Academy on
the subject of diplomatic immunities said that the role of the diplo-
matic agent being to maintain relations between his own government
and that of the country in which he is stationed, and the basis of all
diplomatic immunities being that the agent comes to the country in
which he is stationed on the footing that he is not subject to the local
law, it follows as a necessary consequence that he enjoys these im-
munities throughout the period when he is in that country for the
purpose of accomplishing his task.! There can be no doubt about this
proposition, and it is universally accepted that the immunity of a diplo-
matic agent and the members of his family continue throughout his
mission and also for a reasonable time after the termination of his
mission, that is, the period between his recall and departure. The
position would be the same with regard to the members of the non-
diplomatic staff who are entitled to immunity.

It has long been recognised that from the moment the diplomatic
character of an individual is ascertained, he will be entitled, while in
the country where he is posted, to enjoy the recognised privileges and
immunities. For the head of a mission this has to be from the moment
when the government to which he is accredited has given the agrément,
i.e. has intimated its willingness to receive him as the representative of
his country; and for the other members of the mission from the date
when their appointments are notified to the Ministry of Foreign

1 Hurst, Collected Papers, p. 292; Dalloz, Répertoire, Agent Diplomatique, Sec. I, Art,.
IV Dupont v. Pichon, (1805) 4 Dalloz. 321.
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Affairs.! The Vienna Convention 1961 has also adopted this position,
for in Article 39 of the Convention it is provided that every person
entitled to privileges and immunities shall enjoy them from the moment
he enters the territory of the receiving state on proceeding to take up
his post, or if already in its territory from the moment when his
appointment is notified to the Ministry of Foreign Affairs or such other
ministry as may be agreed.

The Vienna Convention further provides that when the functions of
a person enjoying privileges and immunities have come to an end, such
privileges and immunities shall normally cease at the moment when he
leaves the country, or on the expiry of a reasonable period in which to
do so, but shall subsist until that time, even in case of armed conflict.
The Convention clarifies the position that with respect to acts performed
by such a person in the exercise of his functions as a member of the
mission, immunity shall continue to subsist. It should be mentioned in
this connection that the normal rule as regards the duration of im-
munity in respect of private servants, wherever applicable, is different.
In the case of such persons the immunity ceases with the termination
of their employment, and they can be subjected to jurisdiction even in
respect of acts performed during the period of their service.

The provisions of the Vienna Convention are in conformity with the
accepted practice in this regard as amply borne out by the opinions of
text writers,2 judicial decisions, and policy statements issued by
Foreign Offices. In Musurus Bey v. Gadban 3 the contention that the
Turkish ambassador could have been sued during the two months
between his recall and departure was rejected by the English Court of
Appeal. In Magdalena Steam Navigation Co.v. Martin, it was held that
no execution could be levied on the ambassador if he leaves within a
reasonable time.4 Mr. Root, the U.S. Secretary of State, on the occasion
of the arrest of the French Chargé d’Affaires by Venezuelan authorities
four days after the termination of his mission, declared that under
international law diplomatic immunities attach to a diplomatic agent
even though his powers may be suspended or terminated so long as he
may be within the jurisdiction of the state to which he had been
accredited for a reasonable time for his withdrawal therefrom.5

1 Fodéré Pradier, Cours de droit Diplomatique, Vol. II, p. 19; Vattel, op. cit., Book IV,
Ch. 7, para 83. -

2 Répertoire, Ministre Public, Sec. V, para 4, Article 8; Vattel, op. cit., Book IV, Chap.
9, para 125.

3 (1894) 2 Q.B. 352.

4 (1859) 2 E. & E. 94; 121 E.R. 36.

5 Hackworth, Digest, Vol. IV, p. 457.



IMMUNITIES AND PRIVILEGES 169

Since circumstances vary with every case, it is impossible to set
precise limits upon the time necessary for a person who has ceased to
exercise diplomatic functions to complete his preparations for departure.
Difficulties have occasionally arisen in determining whether a person,
who has held a diplomatic post and lingers on in the receiving state, is
engaged in settling upon the business relating to his tenure of the post,
or whether he is staying there for his own pleasure. Thus Iz re Suarez 1
it was held that a person is not protected from action indefinitely after
he ceases to be a diplomat. In Dupont v. Pichon?, the American courts
held that in the circumstances of the case a period of five months was
not too long for winding up the affairs of a diplomat. Normally the
period necessary for the purpose, during which the immunity is to
subsist, can be arranged by consultation with the official concerned,
but it would appear that ultimately the government of the receiving
state must be the judge as to how long the period of immunity is to
continue. It is, however, clear that if the diplomat on the termination
of his mission decides to reside in the country as a private individual
instead of leaving the country, he is to be divested of his privileges.

There was some doubt about the position of the members of the
family of a diplomat who dies at his post. The matter, however, has
been put at rest by the Vienna Convention which provides that in the
case of death of a member of the mission, who is entitled to immunities
and privileges, the members of his family shall continue to enjoy the
privileges and immunities to which they were entitled until the expiry
of a reasonable period in which to leave the country. The Convention
further provides that in the event of the death of a member of the
mission, whois not a national of or permanently resident in the receiving
state, or a member of his family forming part of his household, the
receiving state shall permit the withdrawal of the moveable property of
the deceased with the exception of any property acquired in the country
the export of which was prohibited at the time of his death. It is also
stated that estate, succession and inheritance duties shall not be levied
by the receiving state on the moveable properties of the deceased, the
presence of which in the receiving state was due solely to the presence
there of the deceased as a member of the mission or as a member of the
family of a member of the mission. This provision is in keeping with
the general principles concerning diplomatic immunities, for it is clear
that had the diplomat or a member of the family, as the case may be,

1 Re Suarez, (1917) 2 Ch. 131; (1918) 1 Ch. 176.
2 Dupont v. Pichon, (1805) 4 Dalloz 321.
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been alive he or she would have been able to take away the moveable
properties upon the termination of his mission. It is, therefore, but
right that the personal representatives of the deceased diplomat or a
member of his family should be free to take away the moveable
properties. The restriction placed with regard to exportation of the
articles of the prohibited category is presumably due to the fact that
the diplomat was aware or ought to have been aware of the prohibition
of the export of the particular article or articles and he was expected to
observe the laws of the country though these could not be enforced
against him. The exemption from estate or succession duty appears to
be based on the footing that the person concerned was immune from
the jurisdiction of the receiving state including the taxing power of the
state, and as such, tax ought not to be levied on his moveable property
which becomes payable by reason of his death.



CHAPTER VI

rostilTON 1IN THIRD STATES

Liiplomanc Agents

A diplomatic ageat way 4t times tind himself sojourning in the terri-
tories of a state nther than the state or states to which he is accredited.
‘I his usuaily happens when he is travelling through the territory of a
state in proceeding to his post or whilst returning home on leave or
upon termination of his miission. A diplomatic agent, who is accredited
te more thai one state, mav have to traverse the territories of third
states in fravelhug between one post and another. The question arises
as to whether in such circumstances a diplomatic agent is entitled to be
accorded any immunities and privileges by the third states in whose
territory he may be sojoarning. In the state to which he is accredited,
international !aw guarantees to a diplomat the inviolability of his
person as well as immunity from the civil, criminal, and administrative
jurisdiction of the state in addition to various fiscal immunities and
privileges for the reason that such immunities and privileges are
essential for the effective functioning of his mission and to ensure
against the risk of local interference. But in a third <tate, a diplomat
has not to fulfil any functions pertaining to his mission; consequently
it could not be said that immunities and privileges are necessary in third
states on the basis of functional necessity. Nevertheless, it seems to be
clear that a diplomat in proceeding to his post through the territories
of other states, orintravelling throngh such territories whilst proceeding
from one post to another is doing so in the course of his official functions
as a diplomatic agent with a view to enable him to exercise the right of
legation on behalf of his home state. There has been some divergence of
opinion among text writers on the question of immunities and privileges
of a diplomat in third states particularly with regard to the extent of
such immunities. State practice and the trend of judicial decisions have
been in favour of allowance of certain immunities especially those which
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are necessary for the purpose of securing an unhindered passage when
the diplomat is passing through the territory of a third state on his way
to or in returning from his post. The immunity is extended in some
cases even where the diplomat chooses to make a short stay in the
course of his journey.

It may be said that in recent years with the vast increase in air travel
the occasions for diplomats undertaking long rail and road journeys
through the territories of other states have become somewhat less
common. Consequently, the chances of a diplomat being stopped or
molested whilst passing through the territory of an unfriendly country,
or his being served with a writ or summons at the instance of an
adversary have been greatly minimised. Even a few years ago, a
diplomatic agent posted to St. Petersberg or Moscow would have had
no option other than to travel by rail through half a dozen capitals of
Europe. Today, in all probability he would prefer to travel by air
especially in cases where a train journey may mean travelling through
the territory of an unfriendly country. Nevertheless, in many cases, the
sea and the rail remain the most common form of transport, particu-
larly when the diplomat is first proceeding to his post or returning
therefrom on the termination of his tour of duty. It is also not uncommon
for a diplomat to make brief halts in third states on his way to his post
or to pay visits for purely personal reasons. There are still some places
with which there is no direct air communication ; and even aircrafts have
to halt in the territories of third states. The question concerning the
position of a diplomat in third states, therefore, remains an important
issue.

“At the present day,”” said Sir Ernest Satow, “it is so much to the
interest of all nations that their diplomatic representatives should be
allowed to pass freely and without hindrance through such countries
as they may have to traverse in order to reach, or to return from their
posts, that it is usual to afford all reasonable facilities and courtesies
for the purpose. The only precautions to be recommended are that the
agent should provide himself with a passport duly visaed where neces-
sary, in which his official character is fully detailed, and obtain from
the diplomatic agent of the third state in his own country a Lassser
Passer to enable his baggage to pass through the customs of that state
with the usual respect.” 1

The right of a diplomat to pass freely and without hindrance would
appear to be clearly established in international law and practice in

1 Satow, op. cit., p. 243.
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the present day, and it may be reasonable to assume that such right
would include within it the right to inviolability and immunity from
the jurisdiction of the state whilst the diplomat is passing through
that state. But the point which does not appear to be so clear is
whether the diplomat is entitled to full diplomatic immunities and
privileges in the third state during his journey and especially where
he decides to break journey and make a short stay.

Even in the early days of modern diplomacy it appears that the
attitude of the governments in the matter had been that some privi-
leged position ought to be given to the ambassadors of third states
while on their way to or from their posts. In 1679, the States General
of Holland enacted a law recognising the exemption from the juris-
diction of diplomatic agents who were passing through the country.!
The controversy raised over the murder of Rincon and Fregose, French
ambassadors to the Porte and Venice respectively in 1541 whilst on
transit, under the orders of the Governor of Milan,2 and the arrest of
Du Croc, the French ambassador to Scotland in 1572, by Queen
Elizabeth 3 also shows that the governments had come to recognise the
position of an ambassador even in third states.

Views of writers. 1t is relevant to notice in this connection the views
of well known writers on international law. Rivier 4 considers that a
diplomatic agent whilst passing through a third state in proceeding to
or returning from his post exercises his own state’s right of legation, and
if he is hindered or molested, the rights of both the receiving state and
the sending state are violated. According to the learned author, as
soon as his character is revealed, the diplomatic agent becomes en-
titled to claim inviolability in respect of all matters involving the
rights of those two states though there is no need to regard him as
entitled to exterritoriality. It therefore seems to be clear that the im-
munities of a diplomatic agent in a third state is confined to such of
his activities as are necessary for the fulfilment of his mission, that is
to say, matters relating to his transit across the territory of the third
state. Rivier is further of the view that if the diplomat stays in a third
state, certain favours such as exemption from the payment of import
duties and other taxes may be accorded to him as an act of courtesy,
without his having any right to demand it, and that the passage or

1 Hurst, Collected Papers, pp. 277-78; (1901) J.D.L.P. 281.
2 Ward, Law of Nations, Vol. II, p. 557.

3 Ibid., p. 560.

4 Principes du Droit des Gens, Vol. I, p. 508.
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stay of the diplomat will be allowed only if it is harmless. Halleck !
takes the view that a diplomatic agent has the right of innocent passage
through the territories of all states friendly to his own country, and
that he is entitled to the honours and protection which nations re-
ciprocally owe to each other’s diplomatic agents. He also considers
that a state is at liberty to refuse the right of innocent passage if it
has just reason to suspect that the diplomatic agent will abuse his
right of passage by indulging in activities prejudicial to the state, but
if an innocent passage is granted the diplomat is entitled to respect
and protection, and any insult or injury to him is regarded as an insult
or injury to both the states. Schmelzing, however, appears to hold a
contrary view, as according to him diplomatic agents cannot claim the
privilege of inviolability in a third state which they touch on their
journey as the diplomat is only a private person when he traverses the
territories of third states. He observes that the custom of allowing a free
and innocent passage to a diplomat in times of peace and conferment
of certain privileges and marks of courtesy on such persons rest upon
no legal obligation. Deak,2 in an article published in Revue de drost
International, states that it is customary to accord special protection
to diplomats in transit, but adds that there is no definite rule and
certainly no unanimous opinion on the subject. Sir Cecil Hurst says

Whether the full measure of diplomatic privileges and immunities should be
allowed is not clear; no general rule can yet be said to be recognised. Without
exemption from the jurisdiction of the courts, however, a diplomatic agent
passing through a third state might never be able to reach or return from
his post.3

Sir Cecil Hurst is of the view that the duty on the part of a third state
to accord special protection to a diplomatic agent can only arise in
cases where the third state is notified of the presence of the diplomat,
and that it is open to a state to refuse transit across its territory. It
would seem that this last condition is hardly of any practical appli-
cation in the present day because in most cases the diplomatic agent
would require a visa on his passport to be given by the state which
he wishes to pass through on his journey.

The French Ministry of Foreign Affairs in a published document in
the year 1900 in connection with the case of Duc de Veragua, whose
personal effects were seized in execution of a judgment during his

1 Halleck, International Law, Vol. I, p. 389.
2 Revue de droit International, 1928, p. 558.
3 Hurst, op. cit., p. 279.
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temporary stay in Paris, observed that a diplomatic agent passing
through France, even if he only has a temporary mission to perform
in the state to which he is proceeding, should be regarded as an ac-
credited diplomatic agent and accordingly exempt from the local
jurisdiction.l Though this announcement was made in respect of a
special envoy engaged on a temporary mission, it follows that diplo-
matic envoys accredited to other states should be exempt from juris-
diction in France whilst passing on their way to or returning from
their posts.

In the Pan American Convention 1928, it is laid down that persons
belonging to the mission shall also enjoy the same immunities and
prerogatives in the states which they cross to arrive at their post or
to return to their own country, or in a state where they may casually
be during the exercise of their functions and to whose government
they have made known their position.2 Article 15 of the Harvard
Draft Convention,® however, provides that the third state is obliged
to accord only such immunities as are necessary to facilitate the agent’s
transit, and that the third state is only bound by this rule if it has
recognised the government of the agent, and is notified of his journey.
The International Law Commission in its draft articles on the subject
recommended that the duties of the third states in the matter of
diplomatic immunities were confined to ensuring the transit of a
diplomatic agent through its territorv.4 The same view was taken by
the Asian—African Legal Consultative Committee.3

Decisions of national courts. The decisions of some of the national
courts may also be noticed with regard to exercise of jurisdiction over
diplomatic agents accredited to other states whilst on transit. The
Superior Court of New York in dealing with the case of the Minis-
ter of the Republic of Texas to France and England, who was ar-
rested in the United States for debt while returning to his country,
held in 1839 that the privilege of an ambassador extended to immunity
against all civil suits sought to be instituted against him in the courts
of the country to which he was accredited as well as in those of a
friendly country through which he was passing on the way to his

1 (1901) J.D.I.P. 342.

2 Article 23 of the Pan American Convention 1928.

3 Harvard Research in International Law, p. 85.

4 Article 39 of the Draft Articles on Diplomatic Relations adopted at the 1oth Session of
the Commission.

5 A.A.L.C.C., Report of the Thirda Session, 1960.
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post.l In 1924, however, this very court held in respect of an action
for divorce brought against an attaché of the Legation of Panama
in Italy that there was a marked difference between the immunity
from civil proceedings and immunity from arrest, and that the country
which a diplomatic agent crosses in going to or coming from the state
to which he is accredited owes to him only that it shall not hinder the
fulfilment of his mission by restraining his personal liberty.2

The Civil Tribunal of the Seine in a decision given in 1840 held that
the French Decree of 13 Ventése an II in consecrating the inviola-
bility of diplomatic agents made no distinction between those ac-
credited to France and those traversing France in order to reach their
posts elsewhere.3 The correctness of this decision as to whether the
French Decree confers such immunity has been questioned later.

It can reasonably be deduced from the opinions of authors and the
decisions of the national courts that a diplomatic agent is entitled to
expect an unhindered passage through the territories of third states
whilst proceeding to or returning from his post. The right of innocent
passage would appear to include the right to inviolability, as also
immunity from jurisdiction for such period as may be necessary for
the diplomat to spend on transit. As to whether he is entitled to im-
munities and privileges other than those connected with his transit
facilities, the opinions appear to differ. The authorities on international
law also consider it to be important that the diplomatic status of the
person concerned should be made known to the governments of the
third states through which he may be passing with a view to ensure
that he is accorded the immunities and privileges he is entitled to.

It is needless to say that a diplomat should be in possession of a
passport issued by his home state which would clearly indicate his
status. Most states have a special category of passports which are
issued to their diplomatic officers. He would also require visas on his
passport from the countries which he wishes to traverse as indicative
of the consent of those states to allow him to travel or sojourn in their
territory. It is the practice of most states to grant diplomatic visas to
those who havea diplomatic status as may be indicated in the passport.
The granting of a diplomatic visa would appear to indicate that the
state giving such a visa agrees to allow the person concerned the
status of a diplomat whilst on its territory and for the duration of the

1 Holbrook v. Henderson, 4 N.Y. S. Ct. 619; Wilson v. Blanco, 56 N.Y. S .Ct. 582.
2 Carbone v. Carbone, 206 N.Y. S. Ct. 40 (1924).
3 Hurst, op. cit., p. 278; (1910) J.D.I.P. 341.
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time for which the visa is given. The question that has to be examined
is whether granting of a diplomatic visa would enable the holder to
claim full diplomatic immunities and privileges which he is entitled to
in the country to which he is accredited. It has already been stated
that a diplomatic agent has no function to fulfil pertaining to his
mission in the territories of a third state other than transit across its
territory, and therefore the question of granting him the usual privi-
leges and immunities on the basis of functional necessity cannot arise.
What then is his right in the third state? On principle this would
appear to be no more than a right of transit, since the purposes of his
mission would be fulfilled if he is allowed a free and unhindered right
of transit through the territory of a third state. It would, therefore,
be reasonable to suggest that in the territories of third states a diplo-
matic agent is entitled to such of the diplomatic immunities and
privileges as may be necessary to ensure him a free and unhindered
right of passage. This view has been adopted in the Vienna Convention
1961 for it is provided in Article 40 of the Convention that

If a diplomatic agent passes through or is in the territory of a third state,
which has granted him a passport visa if such visa was necessary, while pro-
ceeding to take up or to return to his post, or when returning to his own country,
the third state shall accord him inviolability and such other immunities as may
be required to ensure his transit or return.l

The Vienna Convention appears to cast an obligation to allow free
and unhindered passage to a diplomatic agent in a third state only if
that state had given him a visa. This would indicate that a state is
not bound to allow such free transit in every case, and that only if it
agrees to do so by giving a visa, its obligation is created. This,
it may be said, is the correct position from the point of view of inter-
national law since a state cannot be obliged to receive a person on its
territory or allow him transit, and the obligation of a state is created
only if it accepts that person on its territory. The third state must,
therefore, in principle have the right to refuse any particular individual
or the representative of a particular state to enter its territory even
though it may merely be for the purpose of transit across its territory.
In practice, however, as observed by Sir Ernest Satow, states in their
own interest and in the mutual interest of the international community
do not raise objection to an envoy travelling through their territory
on his way to his post unless there are good reasons for doing so.2

L Article 40 of the Vienna Convention.
2 Hurst, op. cit., p. 280.
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Since the claim of an envoy to immunity is confined to the purposes
of his transit across the territory of a third state, it would appear to
follow that a diplomatic agent who is sojourning in the territory of a
third state for his private purposes would not be entitled to claim diplo-
matic immunity even though he might have been given a diplomatic
visa. Sir Ernest Satow relying upon certain authorities also appears
to take the same view.1 It is, however, customary for the governments
to show consideration and treat such persons in a manner befitting
their position as a matter of courtesy. A short stay which may be
necessitated by reason of illness in the course of his journey, or for
the purpose of taking a rest, or due to dislocation of transport system
would appear to be covered within the period of transit to which the
diplomatic privileges and immunities would extend provided the stay
is of a reasonable duration. The opinions expressed by learned authors
as also the decisions of national tribunals appear to conform to this
view. Rivier observes that if a diplomatic agent is sojourning in a
third state solely for his own pleasure or in pursuit of some private
object, he is merely a distinguished personage, neither more nor less.2
Sir Cecil Hurst took the view that the diplomatic agents were not
entitled to any special privileges or immunities in third states if they
were merely sojourning there for their own purposes though this rule
would not apply in the case of a man making a short stay or taking
short rest in the course of an official journey. Where it is clear that he
is not merely resting in the course of an official journey but is stopping
in the country for his own purposes it is generally agreed that a diplo-
matic agent can claim no immunities.3

The position as stated above applies to all diplomatic officers from
ambassadors and ministers down to the secretaries and attachés of
the missions. Since the immunities and privileges of a diplomat extend
to members of his family, it would necessarily follow that the immuni-
ties and privileges which a diplomat is entitled to in the territories of
third states would extend to the members of the family as well. This
position has now been expressly stated in the Vienna Convention
which provides that the privileges and immunities would be admissible
to members of families irrespective of whether they accompany the
diplomatic agent or travel separately.4

1 Satow, op. cit., p. 244.
2 Op. cit., Vol. I, p. 508.
3 Hurst, op. cit,. p. 283.
4 Article 40(1) of the Vienna Convention 1961.
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Non—diplomatic staff

The treatises on international law do not appear to deal with the
position of the members of non-diplomatic staff in the territories of
third states, nor are there any judicial decisions on the point. It would
be recalled that there has been a good deal of divergence in the views
of learned authors and in state practice with regard to the immunities
and privileges of non—diplomatic staff even in the territories of the
receiving state. Attempt at some uniformity was made for the first
time by the International Law Commission, and as already stated the
Vienna Convention has now laid down a rule concerning the immunities
and privileges of subordinate or non-diplomatic staff. In considering
the position of the members of non-diplomatic staff in third states
it has to be borne in mind that in the present day it is equally im-
portant for a state to ensure free movement for its non-diplomatic
staff because without the assistance of such persons it would be im-
possible for the diplomatic officers to fulfil their right of legation. It
is also clear that the members of such staff are to enjoy in the re-
ceiving state almost the same immunities as diplomatic agents with
regard to inviolability and exemption from criminal jurisdiction. The
difference is only with regard to immunity from civil and adminis-
trative jurisdiction and certain fiscal privileges which are confined in
the case of non-diplomatic personnel to acts connected with their
official functions. On this basis it may well be argued that the obli-
gation of the third states with regard to the right of innocent passage
in respect of non—-diplomatic staff should be the same as their obli-
gation towards diplomatic agents. On the other hand, there is the
traditional difference in status between a diplomatic agent and a non-
diplomatic officer. A diplomatic agent in so far as international law is
concerned is a public minister, who is exercising the right of legation
on behalf of his home state. He has, therefore, a public status which
is recognised in all states, and consequently he is accorded the immuni-
ties and privileges of a diplomatic agent even in third states whilst he
is engaged on the purpose of his mission by passing through the terri-
tory of the third state in order to reach his post. In the case of a non-
diplomatic officer also, it is certain that he ought to be allowed transit
across the territory of third states because the sending state is con-
cerned in the exercise of that right. The Vienna Convention, therefore,
provides that a third state shall not hinder such innocent passage,!
which would imply that the third state shall not normally refuse transit,

1 Article 40(2) of the Vienna Convention 1961.
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nor shall it place any obstacles in his way by asking such personnel to
comply with the immigration laws. But the question is, should the
third state extend the immunities concerning jurisdiction and invio-
lability to members of non—-diplomatic staff as well? The Vienna Con-
vention appears to have left the point open. By using a neutral ex-
pression “‘shall not hinder,” it has been left to each state to interpret the
expression in a manner acceptable to itself. The performance of a
journey across the third state is no doubt a part of the official duties
of a member of non—diplomatic staff, but at the same time it would
seem that extension of diplomatic immunities in such cases is not
essential in the interest of the work of the mission, which alone is the
basis for grant of immunities to the subordinate staff in the receiving
state.

Diplomatic couriers

The position of diplomatic couriers, who are bearers of official
despatches from the foreign office of a state to their diplomatic missions
in various states, is different from the position of diplomatic agents.
The diplomatic agents are accredited to a particular country or
countries and every other state they traverse is regarded as a third
state. The couriers are not accredited to any particular state — they
are engaged in carrying official despatches from the Foreign Office
to one or more of the diplomatic posts and vice-versa. In the state or
states to which the courier is ultimately to deliver his mail, his own
position and that of the mail comes under the protection of inter-
national law as being connected with the right to freedom of communi-
cation of the diplomatic envoy. The courier must, however, neces-
sarily pass through the territories of other states in the course of his
journey before he can ultimately deliver his mail, and these may be
regarded as third states in relation to the rights and immunities of
couriers. Sir Cecil Hurst observes:

It is to the interest of all states to recognise the special position of such
couriers and to give them every facility while passing across a third state in the
course of their official journeys. Freedom of communication with its own diplo-
matic agents abroad is so important to every government that it would hesitate
to take any action which would restrict or hamper the freedom of communi-
cation between another government and its representatives abroad.1

It is, therefore, generally recognised by states that couriers who bear
official despatches and carry passports clearly defining their status
are exempt from the jurisdiction of all states through which they pass.

1 Hurst, op. cit., p. 282.
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Schemelzing ! observes that couriers enjoy in time of peace complete
inviolability for their person and the despatches they carry even in
the territory of a third state. Oppenheim is of the view that to ensure
the safety and secrecy of the diplomatic despatches they bear, couriers
must be granted exemption from civil and criminal jurisdiction, and
afforded special protection during the exercise of their office. The
learned author states:

1t is particularly important to observe that they must have the right of
innocent passage through third states and that according to general usage

those parts of their luggage which contain diplomatic despatches and are sealed
with the official seal must not be opened or searched.?

There appears to be complete agreement among the authorities on
international law as regards the position of a courier whiist in the
territories of third states. Couriers are entitled to complete diplomatic
immunity and this positionisnow recognised in the Vienna Convention.3
The couriers at one time did constitute the largest category of persons
with diplomatic immunities to be found in third states, as courier
services used to be a regular feature with all foreign offices. Today the
speed at which instructions have to be obtained by diplomatic agents
from their own governments has led to the more frequent use of faster
means of communication. Nevertheless, the courier services are still
run particularly in Europe and even in the East.

On the same principle which governs the position of couriers and
the diplomatic bags which they carry with regard to immunity from
search or seizure, third states are also enjoined to accord the same
freedom and protection to official communications in transit, in-
cluding messages in code or cypher.# Freedom of communication
between a state and its envoys is considered so important that pro-
tection to official mail is required to be granted not only in the
receiving state but also in all third states through which the mail or
messages may pass. In fact without such protection in third states
the secrecy of communication is bound to be impaired.

1 Op. cit., Vol. II, p. 224.

2 Op. cit., p. 405.

3 Article 40 of the Vienna Convention provides: ‘‘They (third states) shall accord to diplo-
matic couriers, who have been granted a passport visa if such visa was necessary, and diplo-
matic bags in transit the same inviolability and protection as the receiving state is bound to
accord.”

4 Article 40(3) of the Vienna Convention provides: “‘Third states shall accord to official
correspondence and other official communication in transit, including messages in code or
cypher the same freedom and protection as is accorded by the receiving state.”



CHAPTER VII

TERMINATION OF A MISSION

The mission of a diplomatic agent comes to an end in many ways and
under varying circumstances. In the normal course of diplomatic
service an envoy is posted in a particular capital for a certain length
of time after which he is transferred to another post or to his own
Foreign Office, he is promoted to a higher position, and he retires
upon superannuation or on termination of his contract of service. Each
of such changes brings to an end the particular mission which the
diplomat had been fulfilling at that time.

In the case of a diplomatic agent other than the head of a mission,
the termination takes place simply upon his relinquishment of his post
on transfer or retirement and upon notification thereof to the Foreign
Office of the receiving state. Where it concerns the head of a mission,
the method is much more formal. Just as his mission commences with
the presentation of his Letters of Credence, it is terminated only when
the formal Letters of Recall are received from the sending state; and
until such Letters are presented to the government of the receiving
state the new head of the mission cannot take up his functions. The
formality of presenting a Letter of Recall is, however, not necessary in
the case of an interim head of mission, as his term of office automatic-
ally comes to an end when the permanent incumbent returns or a new
head of mission is appointed. It is customary for the head of a mission
to seek a farewell audience with the head of the receiving state before
he leaves his post on the relinquishment of his mission. The audience is
generally in private. It is possible to present the Letters of Recall at the
audience but it is not obligatory to do so; in fact it is quite common for
the Letters of Recall to be received after the envoy had departed from
his post. It is generally known in advance as to when a head of mission
is likely to relinquish his post either by the official announcement of his
next appointment or the announcement of the name of his successor. It
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is customary for the retiring head of mission to pay farewell calls on his
colleagues and the officials of the Foreign Office. He is usually enter-
tained at a formal banquet or dinner by the head of the Foreign
Ministry or an appropriate official of the receiving state. On such
occasions it is customary for the host to make a short speech, and the
retiring diplomat is expected to respond to the toast. Normal courtesy
requires that the retiring diplomat should adopt a cordial attitude on
such an occasion irrespective of the success or failure of his mission. It
is to be expected that in the complexities of international relations of
modern times a diplomat may come across many difficulties in the ful-
filment of his mission. It is, however, wise not to allude to such matters
in the course of a farewell speech. By doing so he does not in any way
advance his cause, but on the other hand he may create impediments
for his successor. This does not mean that “‘plain speaking’’ should not
be resorted to by a diplomat. Undoubtedly he has a right and it may be
his duty to do so on occasions; but the farewell banquet given in his
honour is neither the time nor the occasion for it.

It is not, however, in every case that the fact of the termination of
his mission is officially known at the time of or prior to his departure.
In certain instances his transfer may not be officially notified, and in
others the diplomat may not know of it himself since he may be
proceeding on leave and his transfer may take effect whilst he is on
leave. In such cases it is not advisable for a diplomat to give out that
he will not be returning, though there is nothing wrong for him to ask
for an audience with the head of the receiving state before he proceeds
on leave.

Presentation of fresh credentials. The mission of a diplomat is deemed
to be terminated where circumstances necessitate presentation of fresh
Letters of Credence, such as where death takes place of the reigning
sovereign of the receiving or the sending state. Since Letters of Credence
are given by and addressed to the sovereign in countries where there is
a monarchical form of government, the death of the sovereign brings to
an end the mission of a diplomat which he was charged with under the
Letters of Credence, because the credentials are deemed to lapse with the
demise of the sovereign of either the sending or the receiving state. The
fresh credentials which the diplomatic agent presents are deemed to
constitute a new mission, though in the modern diplomatic practice
presentation of new credentials insuch circumstances does not affect the
seniority of the head of the mission or his ordinary relations with the
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authorities of the receiving state. It may be mentioned that the death
of the President of a republic or his retirement does not necessitate
presentation of fresh credentials. Another case where the mission is
terminated is where the status of the mission is upgraded from that of
a legation to an embassy. In such a case the head of the legation, who is
designated as minister, must present new credentials before he can take
over as the head of the embassy of his country. The moment the
upgrading of the status of themission comes into effect, the term of
office of the minister is deemed to be terminated. He takes up a new
mission when he presents his credentials as the ambassador.

Revolutionary changes in government. In the case of revolutionary
changes in the government of the sending or the receiving state,
presentation of new credentials becomes necessary, and the existing
mission of the diplomat is said to come to an end. The same would be
the position when the form of government is changed, such as when a
monarchy becomes a republic or a republic becomes a kingdom by
restoration of the monarchy. It has now been the practice not to issue
fresh credentials in every case of a revolutionary change in government.
A practice had developed in relation to Latin American states, where
changes in government were fairly frequent, to regard diplomatic
relations as having remained unchanged inspite of changes in govern-
ment even though by revolutionary means. This practice now seems
to have been adopted in cases of changes by means of coup d’état where
no serious question of recognition with regard to the new government
arises. In all these cases though the mission of the diplomat concerned
comes to an end, the diplomatic relations between his state and the
receiving state continue.

Extinguishment of sending or the receiving state. The mission of a
diplomat may come to an end also by extinguishment of the sending or
the receiving state. In such cases the diplomatic relations between the
two countries cease to exist and the mission of the diplomatic agent is
terminated therewith. The maintenance of diplomatic relations pre-
supposes the existence of two independent sovereign states. If one of
the sovereign states loses its identity by being conquered or being
merged with a larger state, or by forming itself into an union with
another state, the diplomatic relations with that state must auto-
matically be terminated and together with it the mission of the
diplomats of that state in other countries as also the mission of the
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diplomats accredited to that state would be brought to an end. Ex-
ceptions to this rule have, however, been made when states have
regarded the extinction of another state as being merely of a temporary
nature. For example, during World War IT when the advancing German
armies had practically conquered the whole of Western Europe, Britain
and the United States continued to maintain relations with the govern-
ments of those states in exile, whom they regarded as the de jure
governments of the European states under Nazi domination. In these
cases the mission of the diplomatic agents accredited to those countries
were not considered to be at an end. These instances are, however, more
in the nature of exceptions made in the interests of the political
exigencies of the day. When Ethiopia came under Italian domination in
1936, the diplomatic relations with that country were brought to an end
and again in 1958 when Syria merged with Egypt to form the United
Arab Republic, diplomatic relations with both the countries came to an
end and fresh relations had to be established with the new state formed
by the merger.

Termination of diplomatic velations by agreement. The diplomatic re-
lations between two states may also be terminated in a friendly way by
agreement. It has been observed that though every sovereign inde-
pendent state enjoys the right of legation, that is, to establish
diplomatic relations with all other sovereign states, the establishment
of such relations in fact takes place by agreement; and having regard
to the large number of independent countries in the world today
countries may not find it easy or practicable to have missions in all
capitals. A state after opening a diplomatic mission in a particular state
may subsequently find it unnecessary or uneconomical to maintain it
having regard to the smallness of the interest which may require to be
protected. In those circumstances the states concerned may agree to
discontinue their diplomatic missions and in such cases the missions of
diplomatic agents of the countries concerned would automatically come
to an end.

Declaration of a diplomat as a persona non-grata. Apart from these
cases the mission of a diplomat comes to an end if he is declared persona
non-grata, or if he is recalled by his home state as also in the case of
rupture of diplomatic relations between the two states and upon
outbreak of war between them.

It has already been noticed that before a diplomat can enter upon
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his functions he must be found acceptable to the government of the
receiving state, and for this reason it has become the accepted practice
that before a person is appointed as the head of a mission the concurrence
of that government has to be obtained. Similarly, in the case of other
diplomatic officers it has become customary to furnish to the receiving
state the curriculum vitae of those officers who are sought to be posted
at a diplomatic mission in that state. If the government of the receiving
state concurs in the appointment of the head of the mission, and if it
raises no objection on the appointment of the other members of the
mission, it is to be understood that the receiving state has agreed to
receive the diplomatic agent concerned on its territory and to clothe
him with the immunities and privileges necessary for the fulfilment of
his functions. At the same time international courtesy and morality
require that a diplomatic agent should not abuse his privilege during
his tenure of office. If he does so or acts in a manner unbecoming a
diplomatic officer, the receiving state is not bound to tolerate such
conduct passively, and it may well ask for his recall by his home state,
or declare him persona non-grata and deliver to him his passports. In the
past there have been many such instances, some of which are recorded
in textbooks of international law, but in the vast majority of cases the
recall of the individual diplomat has been asked for in a confidential
manner. In most cases the request for recall has readily been granted
by the sending state, but in some the sending state refused to comply
with the request whereupon the receiving state had asked the offending
diplomat to leave by sending him his passport.

It is the right of every sovereign state to ask for the recall of a
diplomatic agent who has given it cause for offence by his conduct. If
the home state of the diplomat does not accede to this request for recall,
it would follow that the receiving state is not bound to tolerate his
presence. In case of flagrant breaches of privilege it is not obligatory on
the receiving state to wait for the recall of the offending diplomat and
it may take action itself by asking him to leave forthwith. It is clear
that if a diplomatic agent renders himself so unacceptable as to produce
a request for his recall from the government to which he is accredited,
the instances would be very rare where such a request would not be
granted. To refuse it would be to defeat the very purpose for which he
issent abroad, that of cultivating friendly relations between independent
nations. Perhaps no circumstances would justify such a refusal unless
the national honour was involved.! Eminent authorities on inter-

1 See Moore’s Digest of International Law, Vol. IV, p. 485; Satow, op. cit., p. 281.
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national law like Halleck 1 and Calvo, 2 consider that a state is in duty
bound to recall an envoy who has become unacceptable to the govern-
ment to which he is accredited simply upon its statement that he is so.
In fact, state practice recognises that it is for the receiving state to
determine as to whether a particular envoy has become objectionable or
not, a matter of which the government of the receiving state is the sole
judge.3 Mr. Secretary Fish of the United States explaining the stand-
point of his government said as early as in 1871 that

the official or authorised statement that a Minister has made himself unac-
ceptable, or even that he has ceased to be persona grata to the government to
which he is accredited is sufficient to invoke the deference of a friendly power
and the observance of the courtesy and the practice regulating the diplomatic
intercourse of the powers of Christendom for the recall of an objectionable
Minister.4

Hall, however, considers that

courtesy to a friendly state exacts that the representative of its sovereignty
shall not be lightly or capriciously sent away; if no cause is assigned, or the
cause given is inadequate, deficient regard is shown to the personal dignity of
his state; if the cause is grossly inadequate or false, there may be ground for
believing that a covert insult to it isintended. A country, therefore, need not
recall its agent, or acquiesce in his dismissal, unless it is satisfied that the reasons
alleged are of sufficient gravity in themselves.?

Though Hall may be right strictly from the point of view of law, it
would appear that from a practical aspect no useful purpose is served in
refusing a request for recall because in such an event the receiving state
is likely to take action itself by sending the diplomat his passport. The
matter is, however, different when the national honour is at stake; for
instance, when the receiving state in the garb of a request for recall of
an envoy questions the policies of the sending state itself. In such cases
a state should be ready to go to the extent of severance of diplomatic
relations in the event of its minister being dismissed by the receiving
state. It may be stated that the Pan American Convention on Diplo-
matic Officers lays down that a state having already accepted a diplo-
matic officer may request his recall without being obliged to state the
reasons for such a decision.® The draft articles prepared on the subject
of diplomatic relations by the Asian-African Legal Consultative Com-
mittee provide:

1 Halleck, op. cit., Vol. I, p. 393.

2 Calvo, op. cit. para 1365.

3 See the statement of Lord Clarendon in Moore’s Digest, Vol. IV, p. 534.
1 Statement of Mr. Fish dated November 16, 1871 in the Catacazy case.

5 Hall, op. cit., p. 359.

6 Article 8 of the Pan American Convention.
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The receiving state may at any time notify the sending state that the head
of the mission or any member of the staff of the mission is persona non-grata or
not acceptable. In such a case, the sending state shall recall him or terminate
his functions with the mission. If the sending state refuses or fails within a
reasonable time to comply with its obligations, the receiving state may refuse
to recognise the person concerned as a member of the mission.1

The same provisions have been made in the Vienna Convention on
Diplomatic Relations 1961.2 It is, therefore, now settled that the
sending state is under an obligation to recall an envoy if a request for it
is received from the receiving state.

Request for recall of a diplomat. The reported cases in which a diplo-
matic agent has been asked to leave by the receiving state or his recall
has been requested are of a varied type. It is difficult at times to
differentiate the basis on which requests for recall had been granted and
refused in the past. It seems that cases where requests for recall had
been readily acceded to are those where the diplomatic agent had acted
contrary to the policies of the receiving state, or had made derogatory
remarks concerning the policies or personalities of the government of
the receiving state, or had expressed views unfriendly to that govern-
ment. The cases where requests for recall appear to have been refused
are those where the government of the sending state had been of the
opinion that the request was unjust or uncalled for. Though the Vienna
Convention recognises the right of a receiving state to ask for recall of
a diplomat without assigning reasons, it is clear that the request for
recall of a diplomat does create some kind of a tension between the
states concerned; and unless there are justifiable grounds for making
such a request it is bound to lead to misunderstanding, and the diplo-
matic body in the capital is not likely to react to it favourably. States,
therefore, generally give reasons when it asks for a particular diplomat
to be recalled to show that its action is bona fide. This is particularly so
when the relations between the two countries are cordial.

It may not be out of place to mention here briefly some of the instances
of recall or dismissal which have taken place in the past as these may
throw some light en the question as to when request for recall is

1 See Article 8 of the Draft Articles - A.A.L.C.C., Third Session Report, 1960, p. 4I.

2 Article g of the Vienna Convention 1961 is in the following terms: “The receiving state
may at any time and without having to explain its decision, notify the sending state that
the head of the mission or any member of the diplomatic staff of the mission is not acceptable.
In any such case the sending state shall, as appropriate, either recall the person concerned
or terminate his functions with the mission ...

If the sending state refuses or fails within a reasonable period to carry out its obligations
... the receiving state may refuse to recognise the person concerned ...”



TERMINATION OF A MISSION 189

justified. It would, however, not be correct to lay too much stress on
these cases since circumstances of each case are different, and hardly any
principle can be said to be deduced from them.

In 1792, the United States Government asked for the recall of Mons.
Genest, the French Minister designate, for his activities in violation of
neutrality laws of the country, that is, in fitting out privateers to prey
on British commerce, and his subsequent expression of contempt for
the opinions of the President of the United States.! In 1863, the govern-
ment of the United States requested that M. H. Segur, the Minister of
Salvador at Washington, be recalled for attempted violation of neutrali-
ty of the United States during a conflict between Salvador and two
other central American republics.2 These are the two reported instances
of request for recall for violation of neutrality laws, and in both cases
the requests were readily acceded to.

A request for recall appears to have been made and granted in a recent
case when the Soviet Union declared Ambassador George F. Kennan of
the United States as persona non-grata for making a speech in Berlin in
1952 in which he said that an American’s life in Moscow was not much
different from that of American diplomats interned in Germany after
Pearl Harbour. This would seem to be an unusual case because recall
was made even though the United States Government was of the
opinion that the ambassador’s statement described accurately and in
moderate language the position of foreign diplomats accredited to the
Soviet Government.

In 1898, Senor Depuy de Lome, the Spanish Minister at Washington,
appears to have been recalled on request for expressing certain offensive
remarks about President McKinley in a private letter to a journalist
friend which somehow found its way in a New York paper.3 In 1846,
the United States Chargé d’Affaires at Lima was recalled for his
objectionable remarks about a Peruvian Decree and for his omission to
address the Minister of Foreign Affairs as “Excellency’’ or “Honour-
able” in his written communication.4

The cases of recall on the ground of an envoy indulging in subversive
activities against the receiving state or his interference in its internal
affairs may now be considered. In 1915, the United States Government
requested the recall of Mr. Dumba, the Austro-Hungarian Ambassadoer

1 Moore, op. cit., Vol. IV, p. 489; Satow, op. cit., p. 280.
2 Moore, op. cit., Vol. IV, p. 500; Satow, op. cit., p. 281.
3 Moore, op. cit., Vol. IV, p. s07; Satow, op. cit., p. 283.
4 Moore, op. cit., Vol. IV, p. 492; Satow, op. cit., p. 281.
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at Washington, who admitted that he had proposed to his government
plans for instigating strikes in American munitions factories and im-
properly using an American citizen as a secret bearer of his official
despatches through countries which were at war with Austria-Hungary.1
OnDecember 14,1915, the United States Government asked for the recall
of Captain Boyed and Captain Von Papen, Services Attachés at the
German Embassy, for organising subversive activities. In 1927, the
French Government sent a note of protest and later asked for the recall
of the Soviet Ambassador in Paris, M. Rakovsky, for signing a public
declaration, which incited the workers of capitalist countries to work
for the defeat of their governments and the soldiers to join the ranks of
the Red Army 2in the event of any future war against the Soviet Union.
In all these cases requests for recall were granted.

Refusal to recall the envoy had been quite frequent in this type of
cases whereupon the receiving state had acted on its own by refusing to
hold any communication with the offending diplomat and by sending
him his passports. For example, in 1804 the Spanish Government
refused to recall its Minister in the United States, Marques de Casa
Yrujo, who was charged with an attempt to tamper with the Press by
proposing to the editor of an American newspaper to oppose certain
views of the United States Government and advocate those of Spain.3
The refusal was presumably due.to the fact that he was acting in the
interest of his government. In 1848, the British Government is reported
to have refused a request to recall its Minister in Spain, Mr. Bulwer,
who was declared persona non-grata for recommending to the Spanish
Government the adoption of a legal and constitutional course of govern-
ment.4 It has not been uncommon in the past for the envoys, particu-
larly those who represented powerful states, totender suchadviceanditis
not often that such advice has been so formally resented. In 1888, Lord
Sackville, the British Minister in Washington, was sent his papers on
the British Government refusing to recall him. The charge against him
was that he had given advice and counsel in regard to exercise of
suffrage by American citizens in the pending election of the President
of the United States.5 In 1921, the Guatemalan Government dismissed
the British Minister, Mr. H. Gaisford, on the allegation that he had

1 Satow, op. cit., 283.

2 Ibid., pp. 283-84.

3 Ibid.

4 Moore, op. cit., Vol. IV, p. 508; Satow, op. cit., p. 285.
5 Moore, op. cit., Vol. IV, p. 536; Satow, op. cit., p. 291.
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intervened in favour of Guatemalan citizens accused of conspiracy and
afforded them asylum in the diplomatic premises.!

Dismissal of an envoy. There have been some cases where states have
asked a particular envoy to leave without waiting for his recall by the
home state of the envoy. Such a step can only be taken when an envoy
acts in serious and flagrant disregard of his obligations. It is not
necessary to refer to the instances of the 16th and 17th centuries, asin
modern times it is unthinkable that any envoy would be found plotting
against the life of the sovereign or taking part in a conspiracy to over-
throw the government. But even in recent years states are known to
have asked diplomats to leave forthwith in certain serious cases. For
instance, in 1916 the German and the Austro-Hungarian Ministers in
Athens were ordered to quit Greece with members of their staffs for
alleged illicit acts of espionage carried on from Greek territory. In
1917, Count Luxburg, the German Minister in Buenos Aires, aroused
intense indignation in the Argentine Republic by his alleged machi-
nations against Argentine interests. The Government of Argentine sent
him his passports informing him at the same time that he had ceased
to be persona grata. Rustem Bey, the Turkish Ambassador to the
United States, was sent home early in the 1914-1918 war for publishing
indiscreet newspaper and magazine articles. In 1941, various facts and
circumstances connecting the Italian naval attaché with the commission
of acts in violation of the laws of the United States came to the at-
tention of the U.S. Government whereupon the attaché was asked to
leave fortwith.2

The reported instances thus show that in the past requests for recall
were made generally when the diplomat concerned interfered in the
internal affairs of the state. At present occasions for recall appear to
arise more frequently in two classes of cases, namely where the diplomat
is found to indulge in organising or financing subversive acts in the
state of his residence, or in obtaining information about the official
secrets of the state by organising illicit intelligence. There are also
other forms of breaches of privilege which have in recent years led to
the recall of offending diplomats. Since action in such cases are usually
taken in secrecy so as not to jeopardise diplomatic relations between the
states concerned, especially in the public eye, it is not desirable to

1 Satow, op. cit., p. 292.
2 Ibid., pp. 299-300.
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mention specific instances. However, the types of cases where recall has
been requested may generally be discussed. The most common
case is where the diplomat imports a large quantity of duty
free articles such as motor cars and liquors, and trades in them. The
heavy customs duties which are levied on such goods and the com-
plete ban on imports which are imposed by some states make it
easy for a diplomat to find ready customers. Such conduct constitutes
gross abuse of his privilege since a diplomat is allowed to import such
goods duty free as are required for his personal consumption. It is also
harmful to the receiving state in causing loss of revenue and as being
detrimental to the general policy of the state. The receiving state is
certainly justified in asking for the recall of a diplomat who is found to
indulge in such activities. There are also cases where diplomats have
been recalled on request for indulging in transactions in foreign
exchange in breach of local currency regulations.

There have been numerous instances in recent years of diplomats of
certain states organising and financing subversive activities by a group
of local people against the government of the receiving state. Similarly,
cases have been reported where diplomatic missions have been known
to have obtained or attempted to have obtained information regarding
official secrets of the state. In such cases it is often difficult to detect
the offending hand of the particular diplomat since in the cold war of
today it is the state or states which directly or indirectly are known to
encourage such activities. All states regard such conduct to be wrongful
and are ready to condemn it when it is detected. Normally, the de-
tection of such activities should result in cessation of diplomatic
relations with the state whose diplomatic agent is found to indulge in
this type of activities, since no diplomat would venture to do so
without the connivance of his own government. But in the interest of
maintenance of diplomatic relations it has become customary, if not the
rule, to merely ask for the recall of the particular diplomat who has
been caught in the act. Cases have also occurred where diplomats have
held as prisoners some of their nationals within the precincts of the
diplomatic mission with a view to deporting them home. This is also
clearly a breach of privilege and abuse of his immunities, and such
conduct would also justify a request for the recall of the offending
diplomat. If a diplomat commits a crime or acts in disregard of the
local laws and regulations, the receiving state is also justified in asking
for his recall.

In recent years requests for recall of envoys have been made even on
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purely retaliatory basis. For example, when a country asks for the recall
of a diplomat of another country on the ground of objectionable ac-
tivity on his part it has been found that the country concerned has,
whilst recalling its own diplomat, asked for the recall of a diplomat
belonging to the other state. This has been a result of the cold war and
can be said to be nothing but an abuse of a state’s right to ask for recall
of a diplomatic representative at its will. It is also unfair to the diplomat
whose recall is requested under such circumstances because normally
such a step casts a reflection on the diplomat himself.

Recall of an envoy. A diplomatic agent may also be recalled by his
own government without a request being received from the govern-
ment of the receiving state. This is done when the government has from
the reports received reason to be dissatisfied with his conduct, or when
he is recalled to avoid a possible embarrassment. When it is found that
a diplomat has become unpopular in the receiving state and that his
presence there is detrimental to the maintenance of relations between
the two states, it is generally felt that it would be wise to ask him to
come home on leave or for consultations. The same step is also taken
when a diplomat has been unfortunate enough to incur the displeasure
of his official chief. When a diplomat gets involved in a situation where
it may be embarrassing for him to continue in that place, it is usual
to recall him. Such situations may be said to arise if he has run over a
person in a motor car accident resulting in death or serious bodily injury
to the person, or if he has been sued for debt or breach of promise
of marriage, or if he is found to have formed embarrassing associ-
ations.

Whatever may be the reason for his recall, it is clear that his mission
comes to an end when he is recalled. The same is the position when he
is dismissed from his post by his own government. This has often
happened when a new government, which has come into power through
constitutional or revolutionary means, has a policy to pursue different
from the one followed by its predecessor government. In such a
situation, the government may find the services of its existing diplomatic
representatives unsuitable.

Rupture of diplomatic relations. A diplomatic mission is also termi-
nated by rupture of diplomatic relations between the two states. This
happens when a country decides to break off relations and withdraws
its diplomatic representatives as a protest against the policies of the
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other government. There have been innumerable instances of such prac-
tice. Among recent cases the example of India breaking off diplomatic
relations with Portugal may be quoted. In 1954, India broke off diplo-
matic relations with Portugal as a protest against the policies of the
Portuguese Government in Goa and asked the Portuguese Minister in
Delhi to withdraw. Similarly, Indonesia broke off diplomatic relations
with the Netherlands Government over West Irian. Egypt broke off
relations with Britain, France and certain other countries in conse-
quence of the Suez action in 1956. The United Arab Republic also broke
off relations with Iran and Jordan. States have been known to have
severed diplomatic relations with a state which has been interfering in
or acting in a hostile manner towards it. But diplomatic relations have
been broken even as a gesture of protest against the policies pursued by
a particular state, though the pursuance of such a policy may not
directly affect the interests of the state which is breaking off the
relations. Thus a number of African states decided to break off relations
with Belgium as a mark of protest over its alleged role in the Congo.
Diplomatic relations have been known to have been broken over
particular incidents also such as declaration of persona non-grata of an
envoy. Australia and the Soviet Union broke off relations when
Australia resisted the attempt of certain Soviet officials to forcibly take
one of their embassy officials to the Soviet Union.

Outbreak of war. Diplomatic relations certainly come to an end
upon outbreak of war, and more often prior to the commencement of
actual hostilities because relations by then must reach such a state
that no useful purpose is served by maintenance of such relations. It
may be mentioned that diplomatic relations cease when there is a
formal state of war, which commences with a declaration of war and
ceases with the conclusion of a peace treaty. Apart from a state of war,
there may be conflicts between the states concerned but such conflicts
do not necessarily bring diplomatic relations to an end. For example,
between the years 1932 and 1941 China and Japan were engaged in
armed conflicts but there was no state of war. Diplomatic relations
were continued until 1938 and war was declared only in 1941. Again in
the case of China and India, though China has committed aggression on
Indian soil, there has been no declaration of war and diplomatic
relations are still maintained.

It is to be noted that in the interest of world peace and international
relations, it is of utmost importance that diplomatic ties should be
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continued because in the absence of such relations it is difficult to
maintain any points of contact. This is increasingly realised in the
present day as it is obvious that cases of severance of relations over
particular incidents and even over general policies pursued by govern-
ments havebeen greatlyreduced. It maybe mentioned that even after the
U-2 incident the Soviet Union did not sever relations with the United
States, nor have other states discontinued relations with the Soviet
Union inspite of several spy incidents.

Facilities for departure. 1t isan established principle of international
law that the receiving state in the case of severance of diplomatic
relations between the two states must grant the necessary facilities to
the diplomatic agents, their families, and even the subordinate staff of
the mission other than the nationals of the receiving state to leave the
country at the earliest possible opportunity. The effect of outbreak of
war between two countries is to sever all relations between them, and
diplomatic representatives who are appointed for the express purpose
of maintaining such relations must withdraw from the capital in which
they are stationed. No government, says Sir Cecil Hurst, would contest
the view that sufficient time must be allowed to the diplomatic
representative of the enemy country to withdraw, and that during that
period the diplomatic immunities and privileges must be respected.!
According to Vattel, the diplomatic agent must be allowed to withdraw
in safety and with every mark of dignity and courtesy.2 It is the duty
of the government to see that any special police protection required to
protect the retiring envoy and his official residence is provided.
Pradier Fodere considered that a safe conduct must be provided as
well as special facilities such as special trains, if the normal travelling
arrangements are disorganised.?

In the case of cessation of diplomatic relations other than on outbreak
of war no special difficulties would normally be experienced, since an
envoy is entitled to his immunity until he leaves the country and there
would be no particular impediment in the way of his travel as normal
means of communication will be available to him. But in times of war
the situation is often completely changed with the whole nation geared
to fighting a war. The retiring envoy may become subject to public
criticism, an excited populace may well show the disapproval of the

1 Hurst, op. cit., p. 285.
2 Vattel, op. cit., Book 1V, Ch. g.
3 Pradier-Fodéré, op. cit., Vol. 11, p. zo.
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other state which is at war by making demonstrations against the
ambassador. The military comes in control of key positions and even
the means of communications are disrupted. It is in those circumstances
that the need for special protection and provision of special means of
transport becomes necessary. The International Law Commission and
now the Vienna Convention in 1961 have categorically endorsed the
view held by the jurists that the receiving state must provide proper
facilities for the departure of an envoy including transport in case of
need in all cases where diplomatic relations are broken off and even in
case of armed conflict.1

When relations are broken off the diplomatic representative, no
doubt, leaves with all the members of his staff, who are not nationals of
the receiving state, together with their families. But the mission
premises cannot be taken away, nor is it possible to take away all the
archives of the mission or to destroy them especially when the
diplomatic officers have to leave in a hurry upon the sudden outbreak
of a war. Both the world wars of the present century began with such
suddenness that there was hardly any time for the envoys to wind up
their affairs. The other problem is that of protection of the nationals of
the home state in the receiving state. No doubt, in case of war they may
all be interned as enemy aliens, but the problem squarely arises when
the diplomatic relations are terminated for other reasons. It has been a
long recognised practice, which has now found expression in Article 45
of the Vienna Convention, that the receiving state must, in all cases when
diplomatic relations are broken off between the two states, or if a
mission is permanently or temporarily recalled and even in case of an
armed conflict, respect and protect the premises of the mission together
with its property and archives. This provision would no doubt be ac-
ceptable to all the states in their mutual interest. The Vienna Conven-
tion also recognises the right of the sending state to entrust the custody
of the premises of the mission together with its property and archives
to a third state acceptable to the receiving state. It has been generally
the practice for a state to entrust the protection of itsinterests and those
of its nationals to a third state when diplomatic relations are broken off
between two states. When a third state takes up these responsibilities,
it is authorised to look after the interests of that state in the same manner
as its own diplomatic representatives. It is now accepted that before a
third state can represent the interests of a state with which diplomatic

1 Article 44 of the Vienna Convention 1961.
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relations are broken off, the consent of the receiving state must be
obtained. This provision is also incorporated in the Vienna Convention.

Termination by death of the envoy. The mission of a diplomat may
come to an end by his own death. If he dies at his post when he is
possessed of his immunities and privileges, it is incumbent on the
receiving state to arrange for his funeral with full ceremonies and to
allow his body to be flown to his home state if the members of his family
or his government request for it. The receiving state must also allow full
facilities for removal of his personal effects and facilitate the departure
of the members of his family. It is to be mentioned that the family
members would continue to enjoy their immunities and privileges for
a reasonable period of time pending their departure although the diplo-
matic agent, through whom they got their immunity, had died at his
post.

If the mission terminates by the death of an envoy who was the head
of the mission, it was customary in the past to offer a public funeral in
his honour. At the present day all ceremonial marks of respect befitting
the representative character of the deceased would be shown and it is
usual for members of the diplomatic corps in the capital as well as
senior officials of the Foreign Office to attend the funeral. An ex-
ceptional mark of respect has sometimes been paid by conveying the
body of the deceased to his own country in a warship or special plane,
or by ordering a state procession on a gun carriage starting from the
premises of the mission of which the deceased was the head.
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CONSULAR FUNCTIONS,
IMMUNITIES AND PRIVILEGES



CHAPTER VIII

CONSULAR RELATIONS IN GENERAL

Introductory

Although many of the important and traditional consular functions
have been taken over in recent years by diplomatic agents including
those of protection of the nationals of the sending state and looking
after their trading and otherinterests, the institution of consul remains
an important link in the relations between nations. This is especially so
in view of the reluctance on the part of states to permit diplomatic mis-
sions to have more than one office in the territories of the receiving state
with the consequence that a good deal of work, particularly in connection
with the trading and commercial interests of the sending state and its
nationals in the various territorial sub-divisions of the receiving state
has to be undertaken by the consul. Moreover, in cases where no
diplomatic relations exist between the states concerned, the interests
of the nations are entrusted to the care of the consul.

Historical background to consular relations. The institution of the
consul is of a much more ancient origin than that of permanent diplo-
matic missions. It may be said to be a product of international trade
and commerce. Even in ancient times the merchants found it necessary
to travel far and wide into foreign lands which had systems of law and
custom much different from their own, and they felt the need for their
disputes being settled by judges of their own choice administering their
national laws. Indeed, after the fall of the western Roman Empire in
476 A.D. many foreigners attracted by the trade and commerce took up
residence in Constantinople and other cities of the Byzantine Empire.
Merchants from the same town or the same country began to live in the
same district, setting up independent communities, building their
warehouses, administrative offices and churches while remaining subject
to their own national laws. On the basis of the principle of personality
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of laws, which was widely recognised in feudal times, these communities
soon acquired a degree of autonomy, and in particular the right to have
special magistrates who came to be known as consuls in the twelfth
century. This institution of special magistrates soon gained ground in
the Moslem states especially after the Arab conquest of the Roman
Empire. Some writers regard the prostates and proxen: of ancient Greece
and the Praetor Peregrinus of the Roman Republic as the forerunners
of modern consuls; but the consular institutions as understood today
may be said to be derived from the institution of Consules Mercatorum
which prevailed in the cities of medieval Europe.l Some institutions,
like that of consul, appear to have existed in China in the eighth century,
whereas in India and in some of the Arab countries similar institutions
appeared in the ninth century. With the growth of international trade
and commerce the consular system developed rapidly in the thirteenth
and fourteenth centuries not only in the towns of the Mediterranean but
also in the trading cities bordering on the Atlantic, the North Sea and
Baltic coasts. History shows that wherever international trade
flourished during these middle ages, the special magistrates known as
consuls began to appear. The Italian Republics, for example, not only
exchanged consuls with one another, but also set up consulates in
Spain. In the year 1060, Venice received the right to send magistrates
to Constantinople to try Venetians involved in civil and criminal cases.
In 1251, the City of Genoa obtained permission from King Ferdinand I11
of Castille to have consuls at Seville empowered to settle disputes not
only between the Genoese residents but also between Genoese and
local citizens. In 1485, England sent its first consul to Italy and before
the close of the fifteenth century there were English consuls in Nether-
lands, Sweden, Norway and Denmark. During this period the consuls,
who were usually elected out of the local community of merchants,
functioned mainly as judges or arbitrators in disputes between sailors
and merchants as also between merchants and merchants. In some
countries, however, consuls exercised complete civil and criminal
jurisdiction over their own citizens by reason of special treaties. For
example, Genoa, Venice and France enjoyed such treaty rights in
Turkey during the fifteenth and the sixteenth centuries.

During the sixteenth century the functions of a consul underwent a
rapid and radical change. The states took over the right to send consuls
who thereupon ceased to be the elected representatives of the local
merchants and became the official representatives of states performing

1 Oppenheim, International Law. Vol. I, 8th ed., p. 829.
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certain diplomatic functions with regard to protection of international
trade. They were also clothed with certain immunities and privileges.
During the seventeenth century it was felt that the consul’s judicial
functions with regard to civil and penal laws were incompatible with
the territorial sovereignty of the receiving states. This factor coupled
with the growing practice of states in opening diplomatic missions
resulted in the eclipse of the consular institution at least so far as Euro-
pean countries were concerned. However, with the steady growth of
international trade, commerce and shipping in the later part of the
eighteenth century western nations felt the need for revival of the
consular system, though with some modifications in the functions of
consuls. Britain, France, the Netherlands and the United States of
America undertook special legislations defining the powers and
functions of their consular officers; 1 provision was also made in treaties
for exchange of consuls. It became clear that consuls were to be regarded
as governmental representatives whose functions were related to
protection of trade and commerce. They were no longer to exercise any
extraterritorial rights in respect of civil or criminal actions concerning
their citizens. There were certain exceptions to this position for in some
countries of the East foreign consuls continued to enjoy extraterritorial
rights by reason of specific provisions in treaties. Thus China, Japan,
Siam, Serbia, Bulgaria, Roumania, Iran, Egypt, Syria, Lebanon,
Morocco and the Persian Gulf Sultanates accorded extraterritorial
rights to the consuls of western powers during the nineteenth century
under bipartite treaties. There can be no doubt that exercise of such
powers could not be said to be compatible with modern concepts of
state sovereignty and this outmoded practice has practically disap-
peared now.

Career consular service. France was the first country to begin a
career consular service though other states in Europe soon followed
suit. In Britain the consular service was organised in 1825 as a branch
of the civil service, and the management of this service was placed
under the control of a special department of the Foreign Office. The
United States of America used to send consuls to various posts from the
very beginning but it was not until 19o6 that a career consular service
was established. Persons who were appointed to the regular consular
services of the various states began to be known as career consular

1 See French Ordinances of 1781 and 1833; Netherlands Consular Regulations of 1786;
United States Consular Service Acts, 1792 and 1856; British Consular Act, 1825.
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officers, and were recruited in the same manner as members of the civil
services. For example, in Britain entrants to the consular service had to
pass through the combined civil services examination. In addition to
their career consular officers several countries have a number of honor-
ary consuls who are appointed out of the local residents of the place.
Honorary consuls need not even be citizens of the state which they are
to represent.

Recent tremds. In recent years the tendency has been to abolish
separate consular services and to have a combined foreign service for
both diplomatic and consular officers. It had been customary to regard
the consular officers as belonging to the junior service, but with the
amalgamation of the diplomatic and consular services all such dis-
tinction has disappeared. In France, the diplomatic and consular
services were amalgamated by the Decrees of July 10, 1880 and April
27, 1883. In the United States the unification of the two services was
done by the Rogers Act of 1924. Britain, however, maintained the
distinction until 1943. Today, practically all the major countries of the
world maintain a unified service with the result that the officers of the
foreign service may be posted to diplomatic missions as well as to the
consular posts of the country. It has been suggested in several quarters
that having regard to this unification the privileges and immunities of
consular officers should be accorded on a more liberal scale than has
been admissible under the customary and conventional rules and
practice. It is said that an officer on being transferred from a diplo-
matic appointment to a consular post may find it difficult to adjust to
lesser immunities and privileges. It is asserted that the distinction
between diplomatic and consular privileges was based on historical
reason for which distinction there is no warrant at present. It may be
pointed out in this connection that the privileges and immunities are
accorded not to a person as such, nor are they given on the basis of the
service to which a particular officer may belong. The privileges and
immunities of diplomatic agents as well as consular officers are
admissible on the basis of functional necessity, and they must vary
according to the post an officer may hold. It is also to be borne in mind
that notwithstanding the amalgamation of consular and diplomatic
services, there is a good deal of difference between the functions of a
diplomatic agent and that of a consul though in some respects their
duties and functions may overlap. An officer can expect to receive only
such immunities and privileges as his post or functions may justify. The
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diplomatic representative is the political agent of his government
whilst the consular officer normally has no such political functions. It
is much more necessary for the diplomatic agent to be assured of the
secrecy of his work and to have greater freedom in the matter of
communication with the sending state. It is, therefore, clear in principle
that some distinction must be maintained between the immunities and
privileges of a diplomat and those of a consular agent.

Attempts to codify consular law. Consular relations between states
are governed partly by municipal law and partly by international law,
perhaps more often by provisions of treaties and conventions between
the states concerned. For this reason there is good deal of divergence
in practice with regard to functions, immunities and privileges of
consuls. It is possible that consular officers of two different countries at
a particular post may not enjoy the same degree of immunities and
privileges because these may form the subject matter of different
bipartite treaties. Such a situation could not be regarded altogether as
satisfactory and attempts have been made to codify the consular law
with a view to arrive at some uniformity. The subject has been con-
sidered on various occasions by learned societies and international
organisations. The Institute of International Lawin 1896 adopted a Draft
Code dealing with immunities of consuls.! The American Institute of
International Law discussed the subject at its 1925 session and
adopted a draft which was submitted to the governments of the
American Republics. The International Law Association as well as the
Harvard Law School also prepared studies on the subject containing
drafts of multilateral conventions. The Sixth International Conference
of American States, which met in Havana in 1928, adopted a convention
consisting of twenty-five articles? dealing with consular intercourse
and immunities at the same time as its Convention on Diplomatic
Officers. The Havana Convention on Consular Intercourse indeed
brought about a certain measure of uniformity in practice as regards
consular relations and immunities as between the states parties to the
Convention. An attempt was made to codify the law on the subject
under the auspices of the League of Nations, but no substantial progress
could be made. The International Law Commission took up the study
of this subject at its seventh session in 1955, and was able to finalise its
recommendationsatits thirteenth sessionin 1961. The recommendations

! Annuaire of the Institute of International Law, Brussels-Paris, 1928, p. 1075 et seq.
2 Final Act of the Sixth International Conference of American States, 1928.
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made by the Commission in the form of Draft Articles constitute the
most comprehensive work on the subject by an expert body. The U-
nited Nations had recently convoked a conference of plenipotentiaries
for the purpose of drawing up of a convention on consular relations,
which has now been done. The convention, however, does not affect the
international agreements now in force as between states parties to
them, nor does it preclude the right of states to enter into bipartite or
multipartite treaties in the future. It, therefore, seems that consular
relations would continue to be governed by such arrangements even
in the future though the Vienna Convention might well be regarded as
a pattern.l

Establishment of consular relations

The establishment of consular relations between states takes place by
mutual consent and to this extent it has some similarity with es-
tablishment of diplomatic relations. Consular relations, however, do
not have any political consequences, and consular posts can be main-
tained even in the territories of non-sovereign states, as also in
territories under the control of unrecognised regimes. Indeed, in the
territories of non-recognised states or the territories occupied by
belligerents the consular posts constitute the only link or medium of
communication with the authorities in control both for the purpose of
protection of the citizens of the sending state and maintenance of
existing treaty rights. States often maintain consular posts in de-
pendencies and protectorates with the consent of the metropolitan or
the protecting power for the purpose of looking after their trading
interests and for the protection of their nationals. For example, in
several Asian African countries European states as well as the United
States of America used to maintain consular posts even in the days
prior to their independence. Today, almost all the major countries of
the world have consular posts in Hong Kong, which is a British colony.
Where difficulties arise in the way of establishment of diplomatic
relations by reason of non-recognition of a regime, which has come to
power through a revolution or civil war, states have been prompt to
establish consular relations to look after their interests. In the case of
Communist China, or in the case of Soviet Russia, consular posts were
established by various powers prior to the establishment of diplomatic
relations. Again, some of the states which recognise the People’s Re-
public of China also find it necessary to maintain consulates in Formosa.

1 Article 73 of the Vienna Convention on Consular Relations. 1963.
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In the case of Latin American Republics, Britain and the United
States established consular posts in their territories long before their
recognition as sovereign states. It is, however, clear that whenever a
state desires to establish consular relations with another, whether it
is a sovereign state or not, the consent of the receiving state or the
authorities in control of the territories must be obtained. The consent
is necessary both from the point of view of principle and practice
because the representative of a foreign government is permitted
through the establishment of consular relations to perform certain
functions in its territory. The consent to exchange and receive consular
representatives is generally given by means of specific provisions in
treaties of friendship and commerce or in special consular treaties and
conventions. The Vienna Convention on Consular Relations 1963
provides that the consent given to the establishment of diplomatic
relations between two states would imply consent to the establishment
of consular relations as well unless those later relations were excluded by
the wish of one of the states concerned at the time of establishment of
diplomatic relations.! This would appear to be correct in principle
because the diplomatic missions in the present day do perform several
consular functions. A state which consents to another state establish-
ing diplomatic relations with it can, therefore, be said to consent to its
diplomatic mission performing consular functions also. In such circum-
stances it would be right to say that consular relations exist between
the two states. Nevertheless, the practice seems to be for states to
enter into separate treaties or conventions regarding consular relations.
For example, the Pan American States drew up a separate consular
convention at the same time as their Convention on Diplomatic
Officers. The numerous consular treaties and conventions which have
been entered into in recent years between states which maintain diplo-
matic relations are also illustrative of this fact.2

1 See Article 2 of the Convention.

2 For examples of some of the recent consular treaties and conventions see the following:

(a) United States—Mexico Consular Convention dated August 12, 1942; United States—
Philippines Consular Convention dated March 14, 1947; United States-Costa Rica Con-
sular Convention dated January 12, 1948; United States—Ireland Consular Convention dated
May 1, 1950; United States-United Kingdom Consular Convection dated June 6, 1951;
United States—Iran Treaty of Amity, Economic Relations and Consular Rights, August 15,
1955; United States—Muscat Oman Treaty of Amity, Economic Relations and Consular
Rights, December 20, 1958.

(b) United Kingdom-Norway Consular Convention dated February 22, 1952; United
Kingdom-France Consular Convention, December 31, 1951; United Kingdom-Sweden Consu-
lar Convention dated March 14, 1952; United Kingdom-Greece Consular Convention,
dated April 17, 1953; United Kingdom-Mexico Consular Convention, dated March 20, 1954;
United Kingdom-Italy Consular Convention, dated June 1, 1954; United Kingdom-Federal
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Establishment of a consulate

Although consular relations may exist between two states either
by reason of express provision of a treaty or convention or by the
existence of such relations being implied from the maintenance of
diplomatic relations, it is clear that the consent of the receiving state
is required for the establishment of consular offices or consulates in
the receiving state. It will be observed that unlike the case of a diplo-
matic mission, consulates may be established in different regions of
the country and consequently the extent of the area over which each

. . . . . -

consulate is to exercise its functions has to be determined by agreement
with the government of the receiving state. The very nature of the
functions of a consulate, that is, the promotion of trade and commerce
and protection of the interests of the nationals of the sending state,
necessitates establishment of consular offices in areas where trade and
industry are concentrated. It is possible that consular treaties, which
provide for establishment of consular relations, may themselves con-
tain provisions regarding the places where consulates are to be located
and the areas over which a consulate is to function. But in cases where
no such provision exists in the treaty, as also in cases where the
existence of consular relations is presumed from the fact of es-
tablishment of diplomatic relations, fresh agreement is necessary with
regard to the establishment of consulates in the various parts of the
receiving state. States do not sometimes permit establishment of
consulates or exercise of consular functions in some regions of the
country for reasons of national security,! and in some cases the re-
ceiving state may ask for closure of consulates in particular places
Republic of Germany Consular Convention dated July 30, 1956; United Kingdom—Austria
Consular Convention dated June 24, 1960.

(c) Soviet Union-German Democratic Republic Consular Treaty dated May 10, 1957;
Soviet Union-Hungary Consular Convention dated August 24,1957 ; Soviet Union-Roumania
Consular Convention dated September 4, 1957; Soviet Union-Albania Consular Convention
dated September 18, 1957; Soviet Union—Czechoslovakia Consular Convention dated October
5, 1957; Soviet Union-Bulgaria Consular Convention dated December 12, 1957; Soviet
Union-Poland Consular Convention dated January 21, 1958; Soviet Union-North Korea
Consular Convention dated December 16, 1957; Soviet Union-Mongolia Consular Con-
vention dated August 25, 1958; Soviet Union-North Vietnam Consular Convention dated
June s, 1959; Soviet Union—Peoples Republic of China Consular Convention dated June 23,
1959; Soviet Union-Federal Republic of Germany Consular Convention dated April 25, 1958.

(d) France-Italy Consular Convention dated January 12, 1955; France-Sweden Consular
Convention dated March 5, 1955; Austria—Yugoslavia Consular Convention dated March 18,
1960; Austria~Soviet Union Consular Convention dated February 28, 1959.

1 The principle that the receiving state may object to the opening of a consular office in
a particular zone or town is recognised in many consular treaties, e.g. the Agreement between
the United States and Nepal (1947) (Art. 2), the Agreement between United States and

Yemen (1946) (Art. 2), the treaty between Greece and Lebanon (1948) (Art. 14), and the
Agreement between the United States and Saudi Arabia (1933) (Art. 1).
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without terminating consular relations between the states concerned.
The essence of the matter is that both with regard to establishment of
consular relations and in the matter of opening of consulates,
agreement between the states is necessary. The recent Vienna Con-
vention on Consular Relations clearly recognises this position.1

All authorities on international law are agreed that a state is not
obliged to admit consuls in its territory, and that consular functions
can be performed in the territory of a state only with the permission
of that state granted by means of an exequatur. As Hackworth observes,
the performance of functions within the jurisdiction of a state by
consular officers of another state is dependent upon arrangements,
express or implied, between the two states for the sending and re-
ceiving of such officials.2 Although some authorities seem to contend
that in practice every state must admit consuls of foreign powers, it
would appear that the true position today, as succinctly put by Hyde,
is as follows:

It may be greatly doubted, however, whether the law of nations as yet
imposes upon a state a legal duty to permit the functioning of a consular service,
although in behalf of a foreign state with which diplomatic relations are main-
tained at any particular place, even embracing one where other states are per-
mitted to enjoy such a privilege.3

The Pan American Convention on Consular Agents adopted in Havana
in 1928 provides: “‘States may appoint in the territory of others, with
the express or tacit consent of the latter, consuls who shall there
represent and defend their commercial and industrial interests—."

There are numerous cases in which states for political or other con-

1 The relevant provisions of the Convention are as follows:

Article 2: (1) The establishment of consular relations between states takes place by mutual
consent.

(2) The consent given to the establishment of diplomatic relations between two states
implies, unless otherwise stated, consent to the establishment of consular relations.

Article 4 (1) A consular post may be established in the territory of the receiving state
only with that state’s consent.

(2) The seat of the consular post, its classification and the consular district shall be es-
tablished by the sending state and shall be subject to the approval of the receiving state.

(3) Subsequent changes in the seat of the consular post, its classification or the consular
district may be made by the sending state only with the consent of the receiving state.

(4) The consent of the receiving state shall also be required if a Consulate-General or a
Consulate desires to open a vice-consulate or a consular agency in a locality other than
that in which it is itself established.

(5) The prior express consent of the receiving state shall also be required for the opening
of an office forming part of an existing consular post elsewhere than at the seat thereof.

2 Hackworth, Digest of International Law, Vol. IV, p. 666.

3 Hyde, International Law, Vol. II, p. 1317.
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siderations have refused to grant exequaturs to consuls of other states
or have revoked permission even after the admission of consuls. For
instance, Russia refused for a long time for political reasons to admit
consuls in Warsaw. Another instance of this may be found in the
request made by the Italian Government in February 1941 to the
effect that the American consulates then established at Palermo and
Naples be moved to a place as far north as Rome or further north,
and to a place which was not near the sea coast. In June 1941, the
United States Government in a note to the German ambassador
requested the closure of all German consulates in the United States.
In 1956, India refused permission to the Brazillian Government to
open a consulate in Bombay after the latter had dismissed its honorary
consul and had extended the jurisdiction of its consulate in Calcutta
to cover the whole of the territory of India.

Appointments to consular posts

When agreement is reached between two states regarding the es-
tablishment of consular relations and opening of consular offices it
falls on the sending state to decide upon the status of each of its
consular offices, i.e. whether it should be a consulate general, a consu-
late, vice consulate or a consular agency.! It is of course open to a
state to change that status when it considers necessary provided that
notice of such change is given to the government of the receiving state,
and its consent obtained. A consular office must necessarily have a
head of the consular post whose rank would vary according to the
status of the post. For example, a consulate-general must be headed
by a consul general whereas a consulate will only have a consul as the
head of the post. A vice-consulate or a consular agency would be
headed respectively by a vice-consul or a consular agent. In addition
to the head of the post there would normally be in each consular office a
certain number of officials who would also be entrusted with the exercise of
consular functions, as also the consular employees who may be engaged
for the performance of technical, administrative, or menial services
in the consulate. The number of consular officers and employees in
each consular establishment would naturally vary with the size and
importance of each post.

1 Many of the consular conventions provide that it is for the sending state to determine
the status of its consular offices. See Article 3(1) of the U.S.A.-U.K. Consular Convention
1961, Article 2 of the Havana Convention 1928 regarding Consular Agents. See also clauses
(2) and (3) of Article 4 of the Vienna Convention 1963.
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Appointment of the head of the consular post. The head of a consular
post, whether he be a consul-general, a consul, a vice-consul or a consu-
lar agent, is appointed by the sending state and is admitted to the
exercise of his functions by the receiving state.l As a general rule the
head of a consular post is furnished with an official document known
asaconsular commission, or lettre de provision, lettre patente, or commission
consulaire. The form of such letters of commission is governed by the
domestic laws and consular regulations of each state. It is, however,
clear that whatever be the form, the commission of appointment
should contain certain particulars in order that the receiving state
may be able to determine clearly the powers and legal status of the
consul.2 The consular commission differs from the letters of credence
given to a diplomatic agent in that the consular commission is not
addressed to the head of the receiving state. The commission either
bears no address at all,3 or is addressed ‘‘to all who shall see these
presents” 4 or ‘‘to all whom it may concern,”” % or “‘to those to whom
these presents shall come” ¢ or “‘to all and singular to whom these
presents shall come.”’?

A consular commission has to be issued in respect of each ap-
pointment. Accordingly, if a consul is appointed to another post a
fresh consular commission must be given for that appointment even
if the post is in the territory of the same state. Similarly, a new consu-
lar commission is necessary if the head of the post is promoted and
the rank of the consular post is raised simultaneously, for example,
when a consulate is raised to a consulate-general and the head of the
post is promoted to the rank of consul-general. In the practice of some
states the head of a post may be given a new letter of commission
if the consular district is altered or the location of the consulate is
moved.

The commission of appointment of a consular representative is sent

1 See Article 10 of the Vienna Convention on Consular Relations 1963.

2 Article 11 of the Vienna Convention on Consular Relations provides: * The head of a
consular post shall be provided by the sending state with a document, in the form of a com-
mission or similar instrument, made out for each appointment, certifying his capacity and
showing, as a general rule his full name, his category and class, the consular district and the
seat of the consular post.”

3 This is the practice in Austria, Bolivia, Brazil, People’s Republic of China, Costa Rica,
Czechoslovakia, Denmark, Finland, Greece, Guatemala, Iran, Netherlands, Paraguay, Poland
Portugal, Sweden, Switzerland and Turkey.

4 See the practice of Belgium, Colombia, France, Nicaragua, Panama and the United
States.

5 This form is used in Iraq.

6 Japan, Thailand and Venuzuela use this form.

“ See the practice of the United Kingdom and other Commonwealth countries.



212 CONSULAR FUNCTIONS, IMMUNITIES AND PRIVILEGES

by the sending state to the government of the receiving state. Where
diplomatic relations exist between the two countries the commission
of appointment may be transmitted through the diplomatic channel.
In other cases the letter of commission may be sent through the
consular representatives, or through the diplomatic representative of
athird state, or through post.! If the receiving state raises no objection to
the appointment it would issue an exequatur admitting the person con-
cerned to the exercise of his functions as the head of a consular post
in the territory of the receiving state. Exequatur is the act whereby
the receiving state grants the foreign consul final admission thereby
conferring upon him the right to exercise his consular functions. The
document which is issued to the head of the consular post by the
receiving state is, therefore, known as the exequatur.

There is no rule of international law specifying the mode of ap-
pointing heads of consular posts, nor is there any uniformity in the
practice of states regarding the authority which should make ap-
pointments of the heads of consular posts. The whole matter is govern-
ed by the domestic legislation of each state and sometimes by pro-
visions of bipartite treaties and conventions.2 The opinion has
sometimes been expressed that only heads of states are competent to
appoint consular representatives. This, however, is not correct because
appointments are often made by the Minister for Foreign Affairs or
by the government according to the practice of the sending state.
Likewise, international law does not prescribe any rule regarding the
manner in which consuls are to be admitted to the exercise of consular
functions. Such questions are to be determined by the law and usage
of the receiving state. It may be said to be universally accepted that
the formalities for the appointment and for the admission of the head
of a consular post are to be determined by the law and usage re-
spectively of the sending and of the receiving state;3 and it is im-
possible to evolve a uniform rule in this regard. This position is also
recognised in treaties and conventions.4

Informal methods of making appointments .Although the appointment
of the head of a post through issue of a consular commission may be

1 See Article 11(2) of the Vienna Convention 1963.

2 See, for example, Article IV of the Convention of 20 May 1948 between Philippines and
Spain which stipulates that regular letters of appointment shall be duly signed and sealed
by the head of state.

3 See Article 12 of the International Law Commission’s Draft on Consular Relations.

4 See Article 2 of Havana Convention on Consular Agents 1928.
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regarded as the regular mode of making the appointment, the recent
practice of states shows an ever increasing tendency to resort to less
formal methods such as by issue of a notification of the consul’s
posting. If the receiving state accepts such informal method of ap-
pointment, the commission or similar instrument may be replaced by
a notice to the same effect addressed by the sending state to the
receiving state.l Some of the recent consular conventions, namely
those entered into by the United Kingdom with France, United
States, Norway and Sweden have adopted this method. Resort to
such informal method of appointment sometimes helps in cases where
one of the governments is unrecognised.

Exequatur. It has already been stated that it is the municipal law
of each state which determines the organ competent to grant the
exequatur. In many states the exeguatur is granted by the head of the
state if the consular commission is signed by the head of the sending
state, and by the Minister for Foreign Affairs in other cases. In some
countries the exequatur is always granted by the Minister for Foreign
Affairs, and in certain cases power to grant exegquaturs vests in the
government itself. Exequaturs are granted in different forms according
to the practice of each state and these include (a) a decree of the head
of the receiving state signed by him and countersigned by the Minis-
ter for Foreign Affairs, the original or a certified copy being issued to
the head of consular post as is the practice in the United States; (b)
a transcription endorsed on the consular commission, and (c) a notifi-
cation to the sending state through the diplomatic channel.?

Reasons for refusal of exequatur. It is well recognised that the re-
ceiving state may refuse at its discretion the exegquatur to a consuld
because it is the right of each state in the exercise of its territorial
sovereignty to decide as to who should be permitted to exercise
consular functions in its territory. It is, however, open to doubt as to
whether a state which refuses the exequatur ought to communicate
the reasons for the refusal to the government concerned. The Harvard
Research Draft contains a provision that a state may refuse to admit
a person to exercise consular functions within its territory without
assigning reasons for such refusal.4 This view is shared by other learned

1 See Article 11(3) of the Vienna Convention on Consular Relations 1963.

2 See Commentaries to Article 11 of the International Law Commission’s Draft Articles.

3 See Article 5 of the Havana Convention 1928; Article 7 of the Harvard Research Draft
on the Legal Position and Functions of Consuls 1932.

4 Article 2 of the Harvard Research Draft 1932.
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bodies.! Nevertheless, refusal to grant exequatur to a consul, unless
satisfactory reasons are given, may lead to rupture of relations, and
many states in the interest of comity do assign reasons whenever it is
decided to refuse an exequatur. Several consular treaties provide that
exequaturs shall not be refused unless there is a good cause for doing
s0,2 but the provisions of these treaties are silent on the question as to
whether the reasons should be communicated to the sending state.
There are, however, treaties, though very few in number, which do
specifically so provide.® The International Law Commission after a
review of the whole position has stated that in view of the varying
and contradicting practice of states it is not possible to say that there
is a rule requiring states to give the reasons for their decision in the
case of refusal of an exequatur.4 This position has been adopted in the
Vienna Convention on Consular Relations.?

Provisional exercise of consular functions. The head of a consular
post enters upon his functions only after the receiving state has granted
him the exequatur, as it is that act whereby the receiving state confers
upon him the right to exercise his consular functions. Mere
possession of a commission of appointment issued by the sending
state, therefore, does not confer upon the bearer of the commission
the consular status in so far as the receiving state is concerned.$
This position, which can be regarded as well accepted, is also in-
corporated in the municipal laws of several states and in the pro-
visions of treaties and conventions.? Nevertheless, it is now generally
accepted that pending delivery of the exequatur, the head of a consular
post may be admitted by the receiving state on a provisional basis to
the exercise of his functions. It is to be observed that unlike the case
of the head of a diplomatic mission prior consent of the receiving

1 See the Report of the League of Nations Committee of Experts, Publication of the
League of Nations V Legal. 1927 V. 7, p. 4.

2 See, for example, Article 4(3) of U.S.-U.K. Consular Convention 1951; U.K.-Norway
Consular Convention 1951, Article 4(3); U.S.A.-Mexico Consular Treaty 1942, Article 1(3);
U.S.A.-Ireland Consular Convention 1950, Article 4(3); France-Italy Consular Convention
1955, Article 4(4); and France-Sweden Consular Convention 1955, Article 4(4).

3 See, for example, U.K.—France Consular Convention 1951, Article 4(5); France-Italy
Consular Convention 1955, Article 4.

4 Commentaries on Article 11 of the International Law Commission’s Draft.

5 See Article 12(2) of the Convention.

8 Re Bedo’s Estate, 136 N.Y.S. 2d. 407; Article 11(2) of the International Law Commission’s
Draft.

7 See, for example, U.S.-U.K. Consular Convention 1952, Article 4(4). See also U.S.-Ire-
land (1950), U.K.-Mexico (1954), U.K.-Italy (1954), U.K.—Germany (1956), Poland-Soviet

Union (1958), China-Soviet Union (1959), Consular Conventions. The Vienna Convention
1963 also contains a provision to this effect. See Article 12(1) of the Convention.
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state is not obtained before making the appointment of the head of a
consular post. This is because the appointment of a consul does not
have any political significance. The head of a consular post can pro-
ceed to his post on receipt of his commission of appointment, but he
cannot enter upon his functions until the receiving state consents to
his doing so by issue of an exequatur. As formalities connected with
the issue of an exeguatur may take some time and consular functions
may have to be performed immediately, especially in places where the
local conditions are disturbed, provisional recognition serves a very
useful purpose. A number of consular treaties and conventions contain
provisions to this effect.l Article 13 of the Vienna Convention 1963
also provides for provisional admission of consuls pending delivery
of the exequatur. A similar provision is contained in Article 13 of the
Harvard Research Draft and Article 6 of the Havana Convention
1928. The practice of giving provisional recognition is usually re-
sorted to when a consular office already exists and its new head is
awaiting his exequatur. There is no special form for granting of pro-
visional admission, which may be done either by written or verbal
communication to the head of the post himself, or to the diplomatic
representative or any other authority of the sending state. It is,
however, understood that if the exequatur is refused the consul must
relinquish his functions notwithstanding his provisional admission.
It may be mentioned that in the Soviet practice there would probably
be no case for a provisional admission as in the recent consular treaties
entered into by the Soviet Union it is stipulated that prior concurrence of
the receiving state must be obtained before making of an appointment
to a consular post,2 and that the exequatur shall be issued upon pre-
sentation of the commission. Such a provision would appear to be a
departure from the normal consular practice and is similar to the
diplomatic practice of obtaining agrément for the appointment of the
head of a mission.

Notification of appointment. As soon as the head of a consular post
is admitted by the receiving state to the exercise of his functions
either by issue of exequatur, or even provisionally, it becomes the duty
of the government of the receiving state to notify of the appointment

1 See for example, U.K.~Norway Consular Convention (1951), Article 4(2) and the Con-
ventions between U.S.A.—-Ireland (1950), U.S.~U.K. (1951), U.K.-Sweden (1952), U.K.-
Greece (1953), Poland-Yugoslovakia (1958), and Poland-Hungary (1959).

2 See Sino-Soviet Consular Agreement 1959, Article 2; Soviet Regulations concerning
Diplomatic Missions and Consular Institutions 1927, Art. 9.
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of the consular representative to the competent authorities in the
consular district. Since consular functions are local in character and
are confined to the particular district within the jurisdiction of his
post it is only on rare occasions that a consul will have to deal directly
with the central government. He has, however, frequently to approach
the officials within the consular district and it is, therefore, necessary
that the local officials should be notified of the appointment.1

As already observed earlier, a consulate must have a number of
consular officials and employees in addition to the head of the post
whose qualifications, rank, and number will depend on the importance
of the consulate. In most cases it would be impossible for the head
of the post to discharge the various tasks involved in the performance
of consular functions without the help of assistants. The International
Law Commission took the view that the receiving state’s obligation
to accept consular officials and employees appointed to a consulate
flows from the agreement by which that state gave its consent to the
establishment of consular relations and in particular from its consent
to the establishment of the consulate.2 The right of the sending state
to appoint the staff of a consulate is, however, specifically provided
for in certain recent consular conventions.3 The grant of the exequatur
to a consul appointed as the head of a consular post covers ipso jure
the members of consular staff working in his consulate. It is, therefore,
not necessary for consular officials, who are not heads of post, to
present consular commissions and obtain exequaturs. Notification of
their appointment to the appropriate authorities of the receiving state
by the head of the post is sufficient to enable them to take up their
functions. However, if the sending state wishes to obtain exequatur for
the consular officers who are not heads of post, there is nothing to
prevent it from making a request accordingly.4 Similarly, the re-
ceiving state may, if required by its laws and regulations, grant an
exequatur to a consular officer other than the head of a consular post.>

Limitation on the size of consular staff. The staff of a consulate may
be divided broadly into two categories, namely consular officials, that
is, persons who exercise a consular function, and consular employees,

1 See Article 14 of the Vienna Convention on Consular Relations 1963.

2 See Commentary (1) to Article 19 of the International Law Commission’s Draft.

8 See Article 6 of U.K.—-Norway Consular Convention 1951; Article 3(b) of U.K.-France
Consular Convention 1951; Article 4(1) of U.K.~Germany Consular Convention 1956.

4 See Commentaries to Article 19 of the International Law Commission’s Draft.

5 See Article 19 of the Vienna Convention 1963,
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that is, persons who perform administrative or technical work, or
belong to the service staff. The latter category would include, as in the
case of subordinate diplomatic staff, registrars, private secretaries,
stenographers, clerical assistants, archivists, messengers and chauffeurs.
It is clearly the function of the sending state to determine the number
and rank of the members of the consulate staff and to choose them.
The International Law Commission had, however, recommended on
the lines of its Draft Articles on Diplomatic Relations, that the
receiving state may in the absence of an express agreement require that
the size of the staff of a consulate be kept within reasonable and
normal limits, having regard to circumstances and conditions in the
consular district and to the needs of the particular consulate.! Though
a provision regarding limitation of staff is both necessary and accept-
able in the case of diplomatic missions, it is difficult to appreciate the
necessity of such a provision in the case of the staff of a consulate. The
consular officials and employees do not enjoy immunities and privileges
to the same extent as the staff of the diplomatic missions, and, as such,
the reasons which prompted states to accept the condition on limitation
of diplomatic staff would appear to be absent in the case of consular
staff. Under the existing principles of international law a consular
official enjoys privileges and immunities only in respect of his official
acts. If he were to indulge in activities outside the scope of his consular
functions it would not be difficult to check such activities. The Inter-
national Law Commission was not unaware of the distinction in
principle between the staff of a diplomatic mission and that of a
consulate and has tried to meet the objection by providing that the
receiving state is obliged to take into account not only the conditions
prevailing in the consular district but also the needs of the consulate
concerned whilst maintaining the right of the receiving state to question
the size of the staff.2 The recommendations of the Commission have
now been accepted in the Vienna Convention on Consular Relations.3

Career consular officers and honorary consuls. Consular officials can
be said to fall broadly into two classes, namely career consular officers
and honorary consuls. The career officers belong to a regular service of
the sending state; they receive their salaries and other emoluments
from the government and are not normally permitted to enter into any

1 Article 20 of the International Law Commission’s Draft Articles.
2 See Commentaries to Article 20 of the International Law Commission’s Draft.
3 Article 20 of the Convention.
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other gainful occupation or vocation. Most states today have a
combined foreign service from whose ranks the diplomatic and consular
posts are filled though a few countries still maintain a separate consular
service. The honorary consuls on the other hand are permitted to
engage in gainful employment in addition to their consular duties and
they are selected locally from persons resident in the receiving state. It
is immaterial whether they are nationals of the receiving state or the
sending state, or of a third state. They are not, unlike career officers,
liable to be transferred from one post to another, and they do not as a
rule draw a fixed salary.

It has often been said that the institution of honorary consuls does
not serve any useful purpose, and the League of Nations Committee of
Experts suggested the abolition of honorary consuls. The countries in
Eastern Europe with the exception of Yogoslavia do not have any
honorary consuls. The United States of America, Australia and New
Zealand, though they accept honorary consuls from other countries,
do not hemselves send honorary consuls. On the other hand Britain,
Netherlands, Finland, Switzerland and Brazil support the institution
of honorary consuls primarily on financial grounds. Britain has
incorporated provisions regarding honorary consuls in her consular
treaties with a number of countries, and it appears that Netherlands
has over 500 honorary consuls as against 20 career consuls. According
to Luke T. Lee, despite some doubts raised recently about the entire
system of honorary consuls and the decision of certain countries not
to send and or to receive honorary consuls, the honorary consuls are
here to stay. The system embraces many attractive features such as
economy, flexibility, and the establishment of consulates in places
where they would not otherwise be justified. These advantages could
not be glossed over lightly by small nations with world wide commercial
maritime interests.!

Classes and ranks of consular officers. Although the classification
among diplomatic agents was determined and recognised as early as in
1815, the same has not been the position with regard to consuls. Since
the institution of consuls first appeared in international relations a
large variety of titles has been used. The practice of states, as reflected
in domestic laws and consular conventions, shows that practically all
states recognise three classes of consular officers, namely consul-

1 Lee, Consular Law And Practice, London, 1961, p. 305.
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general, consul and vice-consul. The titles of consul and vice-consul are
used not only for the heads of consular posts but also for other consular
officers who may be posted at a consulate. Some states have also a class
of consular officers known as consular agents who may also be desig-
nated as the head of a consular agency. It is, however, to be noted that
even where consular agents are included within the category of consular
officers, they in effect form a class of their own and are more akin to
honorary consuls than career consuls in respect of profession, training,
function, remuneration, jurisdiction, nationality and mode of ap-
pointment. The consular agents are sometimes permitted to engage in
other occupations for gain in the receiving state and to perform only
certain types of consular duties.! There are various other titles used for
consular officers who are not heads of consular posts, such as consul éléve,
alternate consul, deputy consul, proconsul, consular attaché etc.

Dual diplomatic and consular status. A growing practice of states is
the investing of both diplomatic and consular character upon an indi-
vidual assigned to a diplomatic mission. It may be mentioned that a
diplomatic officer even without being invested with consular character
is entitled under international law to perform most of the work which
were traditionally regarded as consular functions because the same are
regarded today as part of diplomatic functions. Nevertheless, diplo-
matic officers are in some cases required to be vested with a consular
status as well if the domestic laws of the sending or the receiving state
provide that certain functions are to be performed only by a consular
officer. Thus, it is usual to designate a diplomatic officer as First
Secretary and Consul-General or as Second Secretary and Consul or as a
Third Secretary and Vice-Consul. The dual diplomatic-consular status
also enables the particular official to work in the embassy as well as
in a consulate. Some of the consular treaties provide specifically for
assignment of members of diplomatic missions to the work of a
consulate.? In fact since the amalgamation of diplomatic and consular
services both the United Kingdom and the United States have resorted
fairly often to this practice of appointing an officer in the dual capacity.
According to Lee, this present trend is due to the following factors:
(1) the boundary separating the diplomatic from the consular functions

1 Lee, op. cit., pp. 12-13.

2 U.S.-U.K. Consular Convention 1951 provides in Article 6(3) that the sending state may,
with the permission of the receiving state, assign to work of a consulate one or more members
of its diplomatic mission accredited to the receiving state.
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has become less apparent in the course of time, (ii) the amalgamation
of diplomatic and consular services obtained in almost all countries has
mitigated the significance of the distinction between the two services,
(iti) a dual status would entitle a person performing essential consular
functions to diplomatic privileges and immunities, and (iv) the
interchangeability of diplomatic and consular duties by foreign service
officers is desirable from the administrative point of view.1

Appointment of acting head of post. Whenever the office of the head
of a consular post is vacant, that is, when the head of the post has
proceeded on leave or has relinquished his assignment on transfer and
the vacancy has not been filled, it is the current general practice to
appoint an acting head of post. This is provided for in most of the
national regulations and consular conventions. The same procedure is
also followed when the head of post is unable to carry out his functions
due to illness or otherwise. The acting head is usually appointed from
among the consular officers or members of the diplomatic staff of the
sending state who may at that time be posted in the diplomatic mission
or any of the consular posts in the receiving state. Since the acting head
is to perform his functions only temporarily, it is not necessary to go
through the formality of appointing him by means of letters of com-
mission and to obtain exequatur from the receiving state. It is sufficient
if the Ministry of Foreign Affairs or the appropriate government
department of the receiving state is informed of such appointment by
the head of the post or the head of the diplomatic mission or by any
competent authority of the sending state. It may be noted that some
states do issue letters of commission and obtain exequatur for their
consular officers other than the heads of post. But even in the case of
such consular officers being appointed acting head of post, a notifi-
fication of such appointment is necessary. In cases where a consular
officer or a member of the diplomatic mission of the sending state is not
available to fill the office of the head of a consular post, it is permissible
for the sending state to appoint a consular employee engaged in ad-
ministrative or technical duties as the acting head of post. Such an
occasion would be very rare indeed unless the sending state desires at
the same time to promote the particular employee to the rank of a
consular officer. The International Law Commission recognising the
practice of appointing acting heads of posts had incorporated a specific

1 Lee, op. cit., p. 21.
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provision in its Draft Articles on Consular Relations.! The Vienna
Convention 1963 also contains a provision in this respect.2

Appointment of nationals of the recetving state. In the case of career
consuls, namely, consuls-general, consuls and vice-consuls, who belong
to the regular service of the sending state, the occasions for appointment
of a national of the receiving state would be very rare indeed since the
rules of entrance to the regular foreign service of each state prescribe
that the candidates must be nationals of the state concerned. The
problem of appointment of the nationals of the receiving state does,
however, frequently arise in the case of consular agents and honorary
consuls. As already observed, the honorary consuls are appointed from
persons resident in the receiving state and they may be of the nation-
ality of the sending state, the receiving state, or of a third state. It is
sometimes difficult to find a suitable person of the nationality of the
sending state in all the ports or cities of the world where a small state
may wish to have a consulate, and it becomes necessary to appoint a
national either of the receiving state or of a third state. Unlike the case
of a diplomatic agent, a consul has hardly any political functions to
fulfil; his functions are local in character and connected mainly with
trade or shipping. It would, therefore, seem reasonable to say that there
should be much less objection to receiving a consul of the nationality of
the receiving state or that of a third state. Nevertheless, it is asserted
that a consul has to perform certain tasks on behalf of another state;
even an honorary consul is entitled to some measure of immunities and
privileges in connection with his functions, and therefore prior consent
of the receiving state must be obtained before appointing a national of
the receiving state or of a third state. Many of the recent treaties con-
tain requirements to this effect.3 The Vienna Convention on Consular
Relations contains a provision to the effect that consular officials
should in principle have the nationality of the sending state, that
consular officials may not be appointed from among persons having
the nationality of the receiving state except with the consent of that
state which may be withdrawn at any time, and that the receiving

1 Article 15 of the Draft Articles prepared by the International Law Commission. See also
Article 9 of the Havana Convention on Consular Agents.

2 Article 15 of the Convention.

3 See, for example, U.K.-Federal Republic of Germany Consular Convention 1956, Art.
3(1); U.K.-Italy Consular Convention 1954, Art. 4(1); U.K.—-Mexico Consular Convention
1954, Art. 4(1); India-Muscat Oman Consular Treaty 1953, Art. 2(1); [taly—Jordan Consular
Treaty 1952, Art. 3; U.K.-Norway Consular Convention 1951, Art. 4 (1); Greece—Lebanon
Consular Convention 1948, Art. 14.
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state may reserve the same right with regard to nationals of a third
state who are not also nationals of the sending state.! This puts exactly
the same restriction on the appointment of consular officers as in the
case of diplomatic agents.

Notification of appointment of members of consulate. It is now
customary for practically all governments to maintain a consular list
which contains the names of all officers admitted to exercise consular
functions in the receiving state. This list which is usually prepared by
the Ministry of Foreign Affairs is treated as prima facie, if not con-
clusive, evidence of the consular status of the person whose name is
included therein. It is, therefore, of importance from the point of view
of a consular officer to ensure that his name is duly entered in this list
so that he can establish his status before the courts of the country or
the local authorities if an occasion arises for his doing so. The govern-
ment of the receiving state has consequently to be notified of the
appointment of members of the consulate, their arrival at the post, as
well as their final departure from the country upon termination of their
functions with the consulate. Such intimation should be sent invariably
to the Ministry of Foreign Affairs and to such other authority of the
state as the Foreign Ministry may determine. In the case of a federal
country, like the United States of America, India, Canada, or Australia,
it is obvious that intimation of appointment, arrival or departure must
be sent to the appropriate department of the local government within
whose jurisdiction the consulate is situated. It is customary also to
notify the arrival and departure of the members of the families of the
consular officers and employees. The International Law Commission
has recommended that it should be the obligation of the sending state
to send such intimation to the receiving state and that, where possible,
prior notification of arrival and final departure shall also be given. The
Commission further recommends that intimation regarding appoint-
ment, arrival, discharge and departure of persons employed as private
servants by members of the consulate should also be given. In the case
of persons resident in the receiving state, the fact of their engagement
or discharge whether as members of the consulate staff or as private
servants is required to be given.2 The recommendations of the Com-
mission in this regard have now been incorporated in the Vienna

Convention on Consular Relations 1963.3
1 See Article 22 of the Vienna Convention 1963.

2 See Article 24 of the International Law Commission’s Draft.
3 Article 24 of the Convention.
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Precedence

In many cities today, especially those which have an importance
from the point of international trade and commerce, it is usual to find
a fairly sizeable consular corps. The presence of consular representatives
of different states gives rise to the question of precedence in connection
with official functions and on ceremonial occasions. Though the matter
had not until recently been settled either by international law or by a
convention, it is seen that the practice followed by most states is fairly
uniform.

Precedence of heads of posts. It may be regarded as established that
heads of posts, irrespective of the class they may belong to, would take
precedence over consular officers who are not heads of posts, and that
honorary consuls who are heads of posts would come after the career
consular officers of the same rank. Thus an honorary consul general,
who is head of a post would rank after all heads of posts who are consuls
general but above all consuls who may be heads of posts. The consular
officers who are heads of posts rank in the order of consul-general,
consul, vice-consul and consular agent. They rank in each class ac-
cording to the date of the grant of the exequatur. The Vienna Convention
1963 provides that if the head of the consular post before obtaining the
exequatur is admitted to the exercise of his functions provisionally, his
precedence shall be determined according to the date of the provisional
admission, which precedence shall be maintained after the granting of
the exequatur. The order of precedence as between two or more heads of
consular posts, who obtained the exequatur or provisional admission on
the same date, shall be determined according to the dates on which
their commissions or similar instruments were presented or notice of
their appointment was given to the receiving state. Acting heads of
posts would rank after all heads of posts.1

Consular officers other than heads of posts. The question of precedence
as between the members of consulates other than heads of posts also
arises on many occasions, but it is extremely difficult to lay down the
order or the rules of precedence among them with any precision. It
would, however, be correct to say that officers with the rank of consul
take precedence over officers with the rank of vice-consul, deputy
consul, proconsul ad consul éléve. It can also be assumed that as
between persons I Jlding the same rank the precedence would depend

1 See Article 16 of the Vienna Convention 1963.
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on the dates of notification of their arrival in the receiving state. The
order of precedence as between the officials of a particular consulate is
determined by the government of the sending state, and this has to be
notified to the appropriate authorities of the receiving state by the
head of the diplomatic mission of the sending state or by the head of
the consular post, if there is no diplomatic mission.1

Precedence as between diplomatic agents and consular officers. Another
question which has to be considered in this connection is the order of
precedence between the members of the diplomatic corps and that of
the consular officials. Normally, a country does not have diplomatic
missions and consular posts in the same city because the diplomatic
missions themselves also perform consular functions. The officers who
perform consular functions in the diplomatic missions have a diplo-
matic rank, and for all purposes of protocol, immunities and privileges,
they are regarded as diplomatic officers. The question of precedence as
between diplomatic and consular officers is, therefore, of little practical
consequence. In some countries, however, consular posts are allowed to
be maintained in the capital, particularly in cases where the sending
state has no diplomatic mission. For example, in Delhi the Republic of
Vietnam, the Democratic Republic of Vietnam, the Republic of Korea,
the Democratic Republic of Korea and Monaco are allowed to have
consulates though no other country is permitted to do so. In such cases
the question of precedence becomes important. It is fairly obvious that
the heads of consular posts must rank after the heads of diplomatic
missions, but the question is with regard to their precedence as against
the Charge d’Affaires and members of diplomatic corps who are not
heads of missions. There are several persons in the consular corps who
have fairly senior positions in the combined foreign service of the
sending state and that has to be taken into account in determining their
precedence, particularly having regard to the fact that most states in
the world today do not have a separate consular service. So far as
privileges and immunities are concerned, there is a reason for making a
distinction between all members of the diplomatic missions on the one
hand and the officials of consulates on the other because the immunities
and privileges are based on functional necessity of the particular office.
But as regards precedence the position of a person in the combined
foreign service of the state becomes a relevant consideration. It is
difficult to lay down a uniform rule in this regard and the question

1 See Article 21 of the Vienna Convention 1963.
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must be settled ad koc by the government of the receiving state. In
Delhi, the heads ot consular posts who have the rank of consul general
are given the status of “Minister’’ for the purpose of their precedence.

Exercise of consular functions in a third state

In some cases the sending state may entrust a consulate established
in a particular state to exercise consular functions in another state. The
International Law Commission took the view that such practice could
be permitted provided no objection was received from either of the
states concerned in whose territory‘ the consular functions were to be
exercised. The objection should, however, be express. The Vienna
Convention on Consular Relations 1963 provides that unless there is
express objection by one of the states concerned, the sending state may
entrust a consular post established in a particular state with the
exercise of consular functions in another state.l

Exercise of consular functions on behalf of a third state

It is possible for a consulate to be called upon to exercise consular
functions not only on behalf of the sending state but also on behalf of
a third state. Such a situation may arise if the third state does not
maintain consular relations with the receiving state but wishes to
ensure consular protection for its nationals in that state. It may also
arise in cases where diplomatic and consular relations are broken off
between the third state and the receiving state, and the sending state is
requested to take up consular protection of the nationals of the third
state. It is, however, obvious that prior consent of the receiving state
must be obtained before a consul can exercise such functions on behalf
of the third state.2 The laws and regulations of several countries make
provision for the exercise of consular functions on behalf of a third
state subject to authorization of the government of the receiving state.
Some of the treaties and consular conventions contain express provisions
in this regard. For example, the Agreement of Caracas signed in July
1911 provided that the consuls of each contracting republic residing in
any of them could exercise their powers on behalf of individuals of the
contracting republics which did not have a consul at the place in
question.3 A similar understanding prevails among the member nations

L See Article 7 of the Vienna Convention.

2 See Article 8 of the Vienna Convention.

3 This Convention was entered into between Bolivia, Colombia, Ecuador, Peru and Vene-
zuela concerning the powers of consuls in each of the contracting republics.
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of the British Commonwealth, though there is no express treaty between
them in regard to this.

Appointment of the same person by two or more states

The Vienna Convention on Consular Relations 1963 provides that
two or more states may appoint the same person as the head of a
consular post in another state unless that state objects.! This is in line
with the provisions of the Vienna Convention on Diplomatic Relations
1961 and represents rather an innovation in the field of consular law.
It is doubtful whether in practice this recommendation will have any
practical utility because it is hardly likely that states would agree to
invest the head of a consular post with the character of an organ of two
or more states at the same time instead of his being the official organ of
only one state which he normally is. There are other practical difficulties
as well because the scope of consular functions on behalf of two states
may vary according to the provisions of consular conventions and in
consequence of the operation of the most-favoured nation clause.
Moreover, two states might have different interests in certain matters
falling within the scope of consular functions.

1 Article 18 of the Convention.



CHAPTER IX

CONSULAR FUNCTIONS

It is difficult to define the exact scope of consular duties and functions
since consular functions are not regulated solely by international law but
are based on custom, treaties, nationallawsand consular instructions.!
The functions of a consul may vary from case to case having regard to
the needs of times and the circumstances of each case. For example, a
consular official is likely to exercise much wider powers and have more
extensive functions in a place where his government maintains no
diplomatic mission. Again, the extent of a consul’s functions would
depend largely on the provisions of the treaty or consular convention
which regulate the consular relations between his home state and the
receiving state. The extraterritorial powers which consuls enjoyed in
some of the countries in the East until recent years were derived solely
from the provisions of respective treaties and not from any rule of
international law. It may be mentioned that some conventions, such as
the Havana Convention 1928, leave the definition of consular functions
to municipal law whilst others, like the Caracas Convention 1911,
contain an exhaustive definition of consular functions. National
consular regulations have employed different classifications of consular
functions suited to the purpose of the state in question. Text writers
have also suggested various forms of consular functions. The Vienna
Convention on Consular Relations has attempted a comprehensive
definition of consular functions by enumerating some of the major
duties and functions of a consul, but even so the definition cannot be
regarded either as exhaustive or as being universally applicable. In fact,
the last clause of the relevant article of the Convention makes it clear
that in addition to the various consular functions enumerated in the
Article a consul can perform any other functions entrusted to the

1 See Oppenheim, International Law, 8th ed., p. 837; Hyde, International Law, Vol. II,
p. 828: Fauchille, Le droit International, Vol. I, p. 132.
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consular post by the sending state which are not prohibited by the
receiving state.l

Diplomatic massions performing comsular functions. The consular
functions, whether they be derived from custom, treaty, or provisions
of municipal laws, are exercised in modern times by consulates as well
as by diplomatic missions. The Vienna Convention on Diplomatic
Relations recognising this practice has provided that nothing in that
convention shall be construed as preventing the performance of
consular functions by a diplomatic mission.2 If the sending state has no
consulate in the receiving state the competence of the diplomatic
mission in consular affairs covers automatically the entire territory of
the receiving state.3 But if the sending state has consulates in the
receiving state the exercise of consular functions by the diplomatic
mission is limited as a general rule to that part of the territory of the
receiving state which is outside the consular district or districts
allotted to the consulates.

Performance of diplomatic functions by consular officers. There are
occasions when a consular officer may be empowered by the sending
state with the consent of the receiving state to perform diplomatic
actsin addition to his own consular functions. This would be so when the
sending state has no diplomatic mission but only one or more consular
posts in the receiving state. The consent of the latter state is most
important in this regard because there may be many reasons for not
establishing diplomatic relations, and the purpose may be defeated if
the consuls were allowed to perform all the diplomatic functions. It
is, however, to be noted that even if a consul is authorised to exercise
diplomatic functions he remains a consular officer and is not entitled
to diplomatic privileges and immunities.4

Nature of consular functions. Although it is asserted that a consul
has no political functions to fulfil, in the practice of states today there
would appear to be little difference in the functions of a consulate
and that of a diplomatic mission except that the functions of a consu-
late are essentially local in nature. The relationship between a consul
and the local authorities is not altogether unlike that between

1 See Article 5 of the Vienna Convention 1963.

2 Article 3(2) of the Vienna Convention on Diplomatic Relations 1961.

3 For example, there is no exchange of consulates between the Soviet Union on the one
hand and the United States and Great Britain on the other.

4 See Article 17 of the Vienna Convention on Consular Relations 1963.
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a diplomat and the central government. The consul has, however, no
contact with the central government where the sending state maintains
a diplomatic mission, and as such he would have little to do with
matters which have to be dealt with at the international level. The
modern view is that a consul is as much concerned with defending the
rights of the sending state as a diplomatic agent in the sphere with
which the consul is concerned, such as (a) defending the interests of
co-nationals, (b) protecting the economic interests of his state, and
(c) performing such generally accepted consular duties as appertain
to government-owned ships, war cemeteries, passports and visas, and
ships’ papers.!

Promotion and protection of trade and commerce. The promotion and
protection of trade and commerce between the sending and the re-
ceiving states is undoubtedly one of the principal functions of the
consul — indeed it is this aspect of consular functions which has been
the governing factor in establishment of consular relations between
nations. As de Martens observed, the purpose of consular institution is
to protect the commerce and navigation of nationals before the foreign
authorities and to furnish their government information in the inter-
est of trade and commerce.2 The national consular regulations of most
countries require consular officials to promote and protect trade.3 In
recent years the importance of foreign trade has compelled govern-
ments to entrust the protection of trade and development of com-
mercial relations to their diplomatic missions also, and the commercial
attachés posted in the diplomatic missions have taken over a consider-
able portion of the consular work in this regard. There is no duobt a
certain overlapping of functions between the diplomatic missions and
the consulates in this respect; nevertheless, protection of trade and
commerce remains the most important task of consular officials. As
the offices of diplomatic missions including those of the commercial
attachés are located in the capital of the receiving state, which need
not necessarily be the centre of commercial activity, the consulates
have a leading role to play within their consular districts with regard
to promotion of trade on behalf of the sending state. For example, in
the United States of America, Australia, or India, the diplomatic

1 International Law Commission, Year Book 1959, Part I, pp. 172 and 174.

2 De Martens, Droit des Gens, 1858, Vol. IV, Ch. 111, pp. 386-87.

3 For example, see the United States Foreign Service Regulations 1941; General In-
structions to Her Majesty’s Consular Officers 1949; lnstructions for the Danish Foreign
Service 1932.
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missions are located in places where there is very little of international
trade, and consequently the consulates in New York, or San Francisco,
Sydney, Calcutta or Bombay have to play an important part. It would
perhaps be reasonable to assume that whilst the diplomatic mission
would be more concerned with questions of policy and with negoti-
ations with the central government in regard to such matters including
the question of tariffs, customs barriers, import or export control,
it would be the function of the consular officers to negotiate with
local traders within the consular district or to represent to the local
authorities or the government of the province where the receiving state
has a federal form of government. Under the current practice and
regulations of several states the diplomatic mission exercises super-
visory functions over the work of the consulates of the sending state,
and it is reasonable to assume that the consulates would act within
their districts in pursuance of the general policy indicated by the
diplomatic mission. Protection of trade and commerce would include
watching over trade, actual exports and imports, finding markets for
home produced goods, and ensuring adequate supplies of food stuffs
and raw materials for the sending state. The consular regulations
usually contain some indications regarding methods to be employed
by consular officers in this respect. For example, British consuls are
instructed to deal with all commercial questions referred to them by
the head ‘of the diplomatic mission or his principal adviser in com-
mercial matters, by the Foriegn Office, or the Board of Trade, and by
individual British traders. They must report on their own initiative
about the local economic, financial, and commercial developments
within their consular districts. The work in this connection would
consist primarily in furnishing of trade reports periodically to the
government of the sending state, lending assistance to the citizens and
business firms established in the sending state, and protecting the
rights and interests of the sending state by guarding against in-
fringement of the provisions of any treaty of commerce which may
exist, or of any rights which the sending state or its citizens may have
in the receiving state. Another function which the consuls are frequent-
ly required to do is to issue consular invoices and certificates of origin
in respect of merchandise to be shipped to the sending state as the
laws of certain states do not permit entry of goods without a consular
invoice. In recent years, however, having regard to the recommen-
dations of the G.A.T.T. the requirement of consular invoices is gradu-
ally disappearing in many countries.
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Protection of the interests of the sending state and its nationals. An-
other important function of a consul consists in protecting in the re-
ceiving state the interests of the sending state and of its nationals, both
individuals and bodies corporate. This again is a function which also
falls within the sphere of activities of the diplomatic agent. Protection
of the interests of the sending state and particularly of its citizens has
many phases some of which are essentially local in character. For ex-
ample, when a citizen of the home state is arrested by the local police
and is lodged in custody, or where the citizen suffers harm or injury to
his person or property in the hands of the local officials, or when he
is the victim of mob violence, it becomes necessary to take action
immediately which would take the form of a representation to the
local authorities. It would really be a matter for the consul in whose
consular district the incident may take place to do the needful. If,
however, the place of occurrence is not included within any consular
district the matter would be taken up by the diplomatic mission. In
a federal state the duty of protection of citizens falls perhaps more
often on the consul because the representation has to be made usually
to the local government rather than to the government at the centre.
The consular officers would, no doubt, keep the diplomatic mission
informed of all cases of intervention on behalf of any aggrieved national
because in case redress is not obtained through the local authorities
the central government has to be approached, as ultimately it is the
central government which becomes responsible under international
law if a foreign national is treated in a manner contrary to established
canons of justice. Diplomatic interposition must in all cases be made
by the diplomatic agent with the central government, but it is usually
the consular authorities whose duty it is to render aid and assistance
to the nationals of the home state. There is some difference in principle
between the protection afforded by diplomatic agents to the nationals
of their home states and the protective acts of consular officials. In
the case of diplomatic agents it is an exercise of the right which the
sending state possesses in international law to afford protection to
its citizens whilst they are abroad, whereas in the case of consular
protection the matter is governed by the provisions of consular treaties
and the municipal laws of the states concerned. In the practical analy-
sis, however, there is little difference because most of the consular
conventions provide for protective functions of the consul, and pro-
tection is afforded on the same basis and subject to the same conditions
as that of diplomatic protection.
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There are two schools of thought with regard to the question
whether a national of the sending state may demand the necessary
protection from his consul. A majority of states including Britain, the
United States and the Netherlands,! hold that a consul is duty bound
to afford protection to his co-nationals when such protection is re-
quested. Some states like Canada,? however, adhere to the view that
consular protection cannot be demanded as a matter of right. There
is also no unanimity on the question as to whether consular protection
may be imposed on a citizen who may refuse to have any dealings with
his consul.3 Such cases would doubtless be very rare and the better
view seems to be that where the person himself does not request for
any protection, the consul ought not to intervene.

The right of a consul to protect his co-nationals is found almost in
every treaty including the conventions entered into by the Soviet
Union with communist and non-communist countries. The extent and
degree of protection may, however, vary according to the provisions
of a particular treaty or convention. The broad pattern of such pro-
tective functions may be found in Article 15(1) of the United States-
United Kingdom Consular Convention of 1951 which provides:

“A consular officer shall be entitled within his district to:
(a) interview, communicate with and advise any national of the sending state,
(b) enquire into any incidents which have occurred affecting the interests of any
such national,
(c) assist any such national in proceeding before or in relations with the au-
thorities of the territory, and where necessary, arrange for legal assistance
for him.”

Consuls are generally authorised to approach the competent authori-
ties for information concerning their co-nationals. Essential to the
fulfilment of a consul’s protective functions are his rights to learn
immediately of detention of his compatriots, to visit them in prison
and to assist them in legal and other matters.? Specific provisions in
this regard are sometimes made in consular conventions. The view of
the United States Government, as expressed in a note to the Italian
Charge d’Affaires in 1936, is that while it is not the general practice
to notify the consular representatives of a foreigner who is placed
under arrest, such notification would promptly be made upon request
therefor by the arrested person3. In the absence of a treaty, not all

1 See the Foreign Service Manual of the United States, 1949; General Instructions to Her
Majesty’s Consular Officers, 1949; Netherlands Consular Manual, 1951.

2 Instructions for the Guidance of Officers Performing Consular Duties, 1951.

3 Lee, op. cit., p. 119.

4 Ibid., p. 120.
5 Ibid., p. 124.
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states are willing to permit foreign consuls to visit or intervene on
behalf of their nationals in prison. Japan, for example, while conceding
that a consul should be allowed to visit his co-nationals in prison by
virtue of international courtesy, questions that he can claim it as of
right. A frequent exception to the consular rights to protect nationals
and visit them in prison is the case of persons who are held on charge
of espionage as evidenced by the practice of states. The Vienna Con-
vention on Consular Relations has, however, categorically provided
that with a view to facilitating the exercise of consular functions, the
nationals of the sending state resident within a consular district shall
be free to communicate with and to have access to their consul, and
that similarly a consular official shall have the right to communicate
with the nationals of the sending state resident within his district and
to visit them if the exercise of his consular functions so requires. The
Convention further provides that where a foreign national is arrested
or committed to prison or to custody pending trial, or is detained in
any other manner, the competent authorities of the receiving state
shall without delay inform the consul of the district if he so requests,
and any communication addressed to the consulate by the person in
custody shall also be forwarded by the authorities without undue
delay. In such a case the consular officials shall have the right to visit
their co-national in prison for the purpose of conversing with him and
arranging for his legal representation, defence or appeal against judicial
sentence.l These rights have, however, to be exercised in conformity
with the laws and regulations of the receiving state. Thus permission
must be obtained, wherever required, from the competent authorities
before the consul can visit an imprisoned national in prison.

The Vienna Convention on the subject has provided that the right
of consular protection will be within the limits permitted by inter-
national law.2 It is, therefore, necessary to ascertain the true position
with regard to protection of nationals as permissible under customary
international law and in the practice of the states and particularly
the conditions under which the right of protection may be exercised.
These questions will be discussed in the chapter ‘“‘Diplomatic Pro-
tection of Citizens Abroad.”

1 See Article 36 of the Vienna Convention on Consular Relations 1963.

2 The relevant provision of the Vienna Convention on the subject is as follows:

“Consular functions consist in

(a) Protecting in the receiving state the interests of the sending state and of its nationals,
both individuals and bodies corporate, within the limits permitted by international law.”
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Rendering of aid and assistance to nationals. Apart from his duty of
protection wvis-d-vis the authorities of the receiving state, a consul’s
function also includes rendering of help and assistance to his co-nation-
als in every shape or form. This would include introduction of com-
mercial agents to business concerns, assistance in cases of distress,
assistance to nationals working in the receiving state, repatriation,
and the like.l Such functions would also be performed by consular
sections in diplomatic missions. It is not uncommon for diplomatic or
consular representatives to be approached for financial assistance by
their nationals in case of distress, and the regulations or instructions
issued to consular officers generally prescribe the limit of such as-
sistance, the circumstances in which assistance may be given, and the
methods by which the moneys advanced may be recovered.

Consular officers sometimes have to arrange for repatriation of their
nationals who may be stranded. Here again the consular instructions
prescribe the conditions which must be followed. The instructions
issued for guidance of officers performing consular duties by various
countries invariably provide that the person concerned in order to
qualify for assistance must have the nationality of the sending state.
Precautions have also to be taken against imposters and professional
beggars. The other considerations which are usually taken into account
in the matter of rendering financial assistance are whether the person
concerned has found himself in distress on account of his own misbe-
haviour or imprudence, and the possibility of his obtaining assistance
from other sources including assistance from local authorities. The local
laws of some countries provide for rendering assistance to alien desti-
tutes in the same manner as their own nationals,?2 and in such cases
the person concerned must be sent to the “Poor Law’”’ authorities of
the receiving state.

Repatriation of nationals. Under the United Kingdom Instructions,
consuls are allowed to repatriate British subjects at the lowest possible
cost without prior application to the Foreign Office. Giving of aid in
cash is discouraged except in very special cases. American consuls are
instructed to extend to distressed American citizens all possible aid

1 See Article 5(e) of the Vienna Convention which includes as one of the functions ‘‘helping
and assisting nationals, both individuals and bodies corporate, of the sending state.”

2 For example, in the Netherlands no distinction is made between citizens and aliens with
regard to poor law relief and social welfare benefits including medical care. By a convention
concluded between Sweden, Denmark, Finland and Norway in 1928, the national standard of
treatment is guaranteed to aliens in respect of poor law benefits.
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and assistance within their power, but cash payment directly to the
applicant is not authorised without prior permission of the State De-
partment. Japanese consuls are authorised to assist in the relief and
repatriation of Japanese nationals who are poverty stricken and who
want to return home. In so far as India is concerned, heads of missions
are given discretion in the matter of giving of assistance which may
even include cash payments in the shape of advances or loans to the
applicant. In cases of repatriation, prior permission of the Ministry of
External Affairs is generally taken. Any money spent on repatriation
is usually recovered from the guarantor who gave the financial guaran-
tee at the time when the passport was issued to the applicant.

The regulations of many states require consuls to give special as-
sistance to the aged, infirm, incurable, minors and the insane, because
it is these persons who stand in special need of protection and as-
sistance from the consulate.l The Vienna Convention 1963 specifi-
cally mentions as one of consular duties “‘safeguarding the interests of
minors and other persons lacking full capacity who are nationals of
the sending state, particularly where any guardianship or trusteeship
1s required with respect to such persons.” The Convention accordingly
provides that the receiving state shall have the duty to inform the
competent consulate without delay of any case where the appointment
of a guardian or trustee appears to be in the interest of a minor or
other person lacking full capacity who is a national of the sending
state.2 The Sino-Soviet Consular Agreement of 1959 provides that
consuls may appoint guardians and curators for nationals of the sending
state as well as supervise the activities of such guardians and curators.3

“Representation and estate’’ functions. Another important function
which a consul has to undertake in safeguarding the interests of the
nationals of his home state may be termed as “representation and
estate”” functions. This would include representation of a national by
his consul before the local tribunals and other authorities of the re-
ceiving state and safeguarding his interests in the case of any suc-
cession in which the national may be interested. A consul’s right to
represent his co-nationals, who are unable to defend their own rights
and interests, is universally recognised. This applies to all cases where
the nationals of the sending state, whether individuals or bodies corpo-

1 See the French Law of July 14, 1905 as modified upto-date; Mexican Law (Ley del
Servicio Exterior, 1943); Lee, op. cit., p. 131.

2 See Article 37 (b) of the Vienna Convention.

3 See Article 21 of the Agreement.
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rate, are in need of representation owing to their absence from the
country. This equally applies where the person concerned is prevented
from looking after his interests by serious illness or by being detained
or imprisoned in the receiving state. The consul’s right of represen-
tation is, however, limited in character. Whilst he may arrange for
representation of his co-nationals in a pending proceeding before the
judicial authorities or administrative tribunals, the consul has no au-
thority to dispose of the rights of the person he is representing. More-
over, his right of representation ceases as soon as the person concerned
himself assumes the defence of his rights or appoints a lawyer. A sub-
stantial portion of the representation functions relates to succession or
administration of estates of deceased nationals. Until recently, the basis
of consular intervention in such matters was the nationality of the
deceased, that is to say, if the deceased was a national of the sending
state, the consular officer could intervene in the matter of adminis-
tration of his estate in the receiving state. The modern trend, as
evidenced by provisions of recent treaties is, however, to provide for
consular representation on the basis of the nationality of the bene-
ficiary.l This means that irrespective of the nationality of the de-
ceased if the person beneficially interested is a national of the home
state, the consular officer is entitled to represent him if the beneficiary
by reason of his absence or otherwise is unable to arrange for his repre-
sentation. If, however, the beneficiary is subsequently represented
through his own lawyers and the consular officer is informed of the
same, the representation function of the consul automatically ceases.
There are two schools of thought on the question as to whether a consul
can exercise representation functions in the absence of a treaty pro-
vision authorising him to do so. One view is that consuls by virtue of
their office have the right to represent their co-nationals if the latter
have not taken steps to be represented otherwise. In a recent case in
the United States 2 it was held that the rights, powers and duties of
consuls rest on international law as well as on statute, regulation and
treaty stipulations, and that the courts have given recognition to the
power of consular officers to assert or defend the property rights of

1 See the provisions of U.S.A.-Ireland Consular Treaty 1950, Art. 18(2); U.K.-Norway
Consular Treaty 1951, Art. 22(2); U.S.A.-U.K. Consular Treaty 1951, Art. 18; U.K.-France
Consular Treaty 1951, Art. 29(2); U.K.-Sweden Consular Treaty 1951, Art. 22(2); U.K.-
Greece Consular Treaty 1953, Art. 22(2); U.K.-Mexico Consular Treaty 1954, Art. 23(2);
U.K.-Germany Consular Convention 1956, Art. 21(3).

2 Re Bedo's Estate, 136 N.Y.S. 2d. 407 (Decision of the New York Surrogate Court, Bronx
County, dated January 7, 1955). See also Re Ostrowski’s Estate,290 N.Y.S. 174 (1936), A.D.
1935-37, Case No. 198.
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their nationals. This is irrespective of whether or not he has been ac-
corded the right to represent them in court by provisions of treaty or
otherwise. The other view is that consular estate and representation
functions, as are performed, owe their existence entirely to treaty
provisions. Thus, the Argentine Supreme Court held in a case decided
in 1941 that in the absence of a treaty or permissive legislation by the
receiving state consuls do not have the power to represent their co-
nationals before the courts of the receiving state.l

Conservation of the estate of deceased national. The consul has also the
undoubted right to take all measures necessary to ensure the conser-
vation of the estate for the purpose of safeguarding the interests of
the nationals of the sending state in matters of succession mortis causa.
He may accordingly represent without producing a power of attorney
the heirs and legatees or their successors in title until such time as the
person concerned undertakes the defence of his own interests. Consuls
can for this purpose appear before the courts or approach the appropri-
ate authorities of the receiving state with a view to collecting,
safeguarding or arranging for an inventory of the assests, and to suggest
to the authorities all measures necessary to discover the whereabouts
of the assets constituting the estate. The consul may, when the inven-
tory of the assets is being drawn up, take steps to have the assets as-
sessed, to ask for appointment of an administrator, and to take all
legal steps necessary for the preservation, administration and disposal
of the assets by the authorities of the receiving state. The consular
conventions often contain provisions conferring upon consuls in
matters of succession rights that are much more extensive, and in
particular the right to administer the estate.2 Consular treaties may
be divided into six categories 3 in so far as this aspect is concerned,
namely, (a) those authorising a consul to immediately recover and
take charge of a deceased’s estate irrespective of the wishes of absent
heirs, (b) those distinguishing movable from immovable property,
with the former to be handed over to consuls and the latter disposed

1 Re Maria Beatriz Del Valle Inclan,A.D. 1941—42, Case No. 124.

2 See Commentaries to Article 5 of the Draft Articles prepared by the International Law
Commission.

3 See Lee, op. cit., p. I4I.

4 For example, see the Soviet Union-Germany Consular Convention 1925, and the Soviet
Union-Czechoslovakia Consular Convention 1935, Sino-British Treaty of Tientsin 1858,
United States—Muscat Treaty 1833.
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of according to the local laws,! (c) those requiring the delivery of only
the escheated movables to consuls, all other property being subject to
the local laws, (d) those enabling a consul to administer such estate if
the heirs have not taken steps to be represented otherwise in the re-
ceiving state,2 (e) those conferring estate functions upon consuls in so
far as the local laws permit,3 and (f) those empowering a consul merely
to watch, supervise, and guard the estate, while the administration
itself remains with the local authorities.4

It is obvious that a consul must perform his estate and representation
functions in conformity with locallaws, regulations and administrative
orders. In regard to protection or administration of estates of deceased
persons the extent of a consul’s functions would depend upon the
provisions of the treaty which govern the matter. The consular
regulations or instructions contain specific directions regarding the
type of cases where estate and representation functions should be
exercised and the manner of discharging such duties. For example, the
United Kingdom Consular Instructions provide that British consuls
must be guided by two important considerations, namely that the law
of the receiving state or the treaty permits consuls to render their
services to British nationals beneficially interested in the estate and
that consular actions are reasonably necessary for the protection and
assistance of British interests.5 Consuls are required to maintain and
render accounts whenever they take charge of estates, and it is per-
missible for consulates to make certain charges for administration of
estates.

Notarial functions. Like a diplomatic officer a consul has also to
perform a variety of notarial services, such as administering oaths,
legalising and authenticating documents and examining witnesses. As
already explained in the chapter concering diplomatic functions, the
notarial services are performed in the interest of persons who are either
nationals of the sending state or who have some business to trans-
act in that state. Treaties often empower consuls to perform notarial
acts in accordance with the laws and regulations of the sending state in
which their acts may have legal force without, however, obligating the

1 For example, see the Sino-Soviet Consular Convention 1959 and other consular con-
ventions recently entered into by the Soviet Union.

2 See the U.S.-Costa Rican Consular Convention 1948.

3 See U.S.-German Treaty of 1923.

4 Anglo-U.S. Consular Convention 1951.

5 Lee, op. cit., p. I51.
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receiving state to recognise the validity of such acts.! Since notarial
functions are regulated by the law of the place where such functions are
performed, in the absence of the provision of a treaty many countries
require their consular officers to observe the laws of both the sending
and the receiving states in the performance of notarial acts.2 The
notarial functions are of a varied type and relate to a variety of subjects.
These may include attesting or certifying signatures, stamping,
certifying, or translating documents for use in any proceeding in the
sending state in pursuance of the laws of that state. Thus for example,
when a person resident in the receiving state wishes to make use of
some document in any proceeding before the courts or administrative
authorities of the sending state, the laws of that state may require that
before such document can be used it must be authenticated by its
diplomatic or consular representative. Similarly, the law of the sending
state may require that the signatures in the document or the trans-
lation should be attested or certified. If the law of the sending state
requires an oath, or a declaration in lieu of oath, by the executant of
the document before its attestation or authentication, such an oath or
declaration may be sworn or made before the consular official.3 The
other notarial functions include (a) recording statements of nationals
of the sending state in the consulate, and on board vessels, ships and
aircraft having the nationality of the sending state, and (b) drawing
up, attesting, and receiving for safe custody wills and other instruments
executed by the nationals of the sending state.

The consuls are also empowered to grant passports to their nationals
and to issue visas to persons who desire to visit the territories of the
sending state.

A consul is usually required under the laws of the sending state to
perform the work of the registrar, and in such capacity to keep the
registers of births, deaths, marriages and legitimations and to make the
relevant entries therein in accordance with the laws and regulations of
the sending state. The registration of citizens serves a very useful
purpose in ensuring that such citizens may promptly be rendered
diplomatic and consular protection in case of need. A certificate of
consular registration has often been considered as sufficient proof of

1 U.S.-U.K. Consular Convention 195I.

2 See the Instructions for the Guidance of Officers Performing Consular Duties, 1950,
Canada.

3 See Harvard Research Draft on Consular Officers, Article 11(a). See also the Commen-
taries to Article 5 of the International Law Commission’s Draft Articles.
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nationality for its holder.1 Almost all consular treaties as well as nation-
al regulations do contain provisions regarding performance of such
services by consular officers. Some countries provide for compulsory
registration of births in consulates, whilst registration of marriages and
deaths are considered optional. British consuls are instructed to en-
courage all British residents in their district to register with them in
the interest of prompt consular assistance, protection, and communi-
cation.2 The British passports also draw the attention of the holder to
the desirability of registration in consulates.

Solemnisation of marriages. Consular officials may also, if authorised
for that purpose by the law of the sending state, act as registrar of
marriages between their nationals or between nationals of the sending
state and those of another state provided that this is not prohibited by
the law of the receiving state. Consular functions in matters of marriages
are performed only with the tacit or express permission of the receiving
state, as many countries regard marriage as a civil contract under the
exclusive jurisdiction of the local authorities in whose territory the
marriage takes place.® The consular treaties usually require consuls to
adhere rigidly to certain conditions. They are required to act in
conformity with the local law, to notify the local authorities and to
observe the requirement that both parties or in some cases one of the
parties to the marriage must be a national of the sending state. The
consular regulations usually contain detailed instructions in this regard.
In Britain, the practice is to authorise British diplomatic and consular
officers to solemnize marriages by appointing them as marriage officers
under special warrants. In India, under the Special Marriages Act the
diplomatic and consular representatives are empowered to solemnize
marriages if they are appointed as marriage officers. A consular officer
whilst solemnising a marriage has to make certain that the parties have
complied with the requirements of law of the sending state. It is also
necessary to ensure that the local laws relating to the ceremony of
marriage have not been violated. The questions concerning validity of
a marriage are determined by the rules of private international law as
there is scope for conflict between the municipal laws of different states.
The consul has, therefore, to ensure that the parties can contract the
marriage according to the laws of the country where they are domi-

1 Great Britain (R.J. Lynch Claim) v. Mexico, UN.R.I.LA.A,, Vol. V, pp. 15-27.
2 U.K. Consular Instructions.
3 Dicey, Conflict of Laws, 7th ed., p. 232.
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ciled, and to see that the marriage ceremony is performed in a manner
consistent with the law of the place where the marriage is solemnised.

Service of summons, decrees etc. Consular officers have also to effect
service of judicial documents such as summons, decrees etc. sent to them
by theappropriate authorities of the sending state for service on persons
resident in the receiving state. This may be done directly or through
local officials in accordance with the provisions of treaties or con-
ventions that may be in force between the two countries. In the absence
of a convention service may be effected in a manner compatible with the
laws of the receiving state. In most cases the service of documents is
effected through the local courts or administrative authorities since the
consulates are not properly equipped to undertake the task of effecting
personal service of documents. In some cases, where treaties or agree-
ments so provide, the courts of a country may directly request the
courts of another to effect service of judicial documents and in such
cases the consular officers have merely to receive such documents from
the home state and to transmit them to the appropriate authorities of
the receiving state. In other cases the consular officer sends a letter of
request to the local government to effect service and it is for the govern-
ment to decide the manner of service in accordance with local laws,
regulations and executive orders.

Shipping. From time immemorial consuls have exercised manifold
functions in respect of shipping by virtue of customary international
law.1 In fact, it was the protection of shipping and commerce that had
originally led to establishment of the institution of consuls. The scope
of consular functions in connection with shipping has, however, been
modified in the course of centuries and the consular conventions usually
contain detailed provisions with regard to this matter. It is generally
recognised that consuls must exercise certain rights of inspection and
supervision in respect of vessels having the nationality of the sending
state. The extent of such rights is provided for in the laws and regu-
lations of each state which are based on the sending state’s right of super-
vision and protection over vessels having its nationality. The exercise
of these rights is one of the pre-requisites for the discharge of consular
functions in connection with navigation. The consul’s functions in this

1 Oppenheim and Hackworth both recognise this function of the consul as a part of
customary international law. See Openheim, International Law, 8th ed., p. 838; Hackworth,
Digest, Vol. IV, pp. 877-947.
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regard also extend to rendering assistance to vessels and to their crew.
Assisting seamen in distress is indeed one of the traditional functions of
a consul. In the exercise of his duties in connection with navigation a
consul may go personally on board a vessel, examine the ship’s papers,
take statements concerning the voyage, and in general facilitate the
ship’s or the boat’s entry into port and its departure. It has been
customary for consular officers of maritime powers to exercise super-
vision over vessels flying their flags, and it has been the invariable
practice for local authorities to keep the consul informed in all matters
connected with clearance of vessels. A consul is frequently called upon
to assist in the enforcement of the customs, quarantine, immigration
and seamen’s regulations of the local port authorities and of the
sending state. The consul or a member of the consulate may appear
before the local authorities on behalf of the master or members of the
crew and afford them such assistance as they may need including legal
assistance. Today, a consular officer also exercises identical functions
with regard to the aircraft registered in the sending state and their
crew. Under the United States Consular Regulations an American consul
is required to familiarise himself with all details concerning entry and
clearance of civil vessels and aircraft. To the masters of vessels he is to
render such information, assistance and service as will enable them to
comply with their obligations under the laws of the United States and
the local laws.1 The Netherlands M anual regards consular service rela-
tive to shipping as “one of the consul’s most important functions.”” 2
The relevant shipping regulations of several countries require masters
of vessels to report to the consular officers at ports of call or to deposit
with the consul the ship’s papers such as the official certificate of
registry of the vessel wherever there is a consular officer at the port.3

The right of a consul to take proper measures to protect a wrecked or
stranded vessel or aircraft flying the flag of the sending state is often
provided for in national regulations and treaties.4 States are required
to inform the consular officers of flag states of the occurrence of
shipwrecks and accidents to aircraft so that the consul may provide
proper assistance to the passengers and crew members, undertake
appropriate measures for the protection of the cargo and the repair of
the ship or aircraft. The consular instructions issued by various states

1 Lee, op. cit., p. 81.

2 Ibid.

3 See the shipping regulations of United States, Finland, Brazil, Mexico and the Nether-

lands as summarised in Lee, op. cit., pp. 83-85.
4 See Lee, op. cit., p. 87; Article 24(4) of the U.S.-U.K. Consular Convention, 1951.



FUNCTIONS 243

contain detailed instructions in this regard. The International Law
Commission’s Draft provides that if a vessel used for maritime or inland
navigation, which has the nationality of the sending state, is wrecked or
runs aground in the territorial sea or internal waters of the receiving
state or if an aircraft registered in the sending state suffers an accident
on the territory of the receiving state, the consulate of the sending state
which is nearest to the place of occurrence must be informed without
delay.1

Relief and repatriation of seamen. A consular function which has
gained widespread acceptance is the relief and repatriation of seamen.
For example, the United States consuls are instructed to provide for
seamen of U.S. nationality, who may be found destitute within their
respective districts, sufficient subsistence and passage to some port in
the United States. Most of the consular regulations provide for consular
officers to give aid to and repatriate distressed seamen. This function
can be performed even in the absence of a treaty though consular
treaties also specifically contain provisions regarding relief to distressed
seamen.

Promotion of friendly relations. Like diplomatic agents the consular
officers are also expected to promote friendly relations between the
peoples of the sending and the receiving states. They are also expected
to take part in cultural activities and to interpret their country’s point
of view for the benefit of the people of the receiving state. As already
stated, the cultural functions of diplomatic agents and consular officers
are of recent practice which took roots only after World War II. The
importance of this function cannot be overemphasised in the changed
structure of world society and having regard to the context of the United
Nations Charter. The International ILaw Commission regarded pro-
motion of friendly relations as one of the important functions of consuls
and the same has also been incorporated in the Vienna Convention on
Consular Relations.

Extraterritorial functions. A consular function which existed during
the nineteenth century in certain parts of the world was concerned with
extraterritorial rights which some of the western countries enjoyed in
several Asian African countries by virtue of treaties entered into with
the rulers of those states. The consular officers in such cases exercised

1 See Article 37 (c) of the Vienna Convention on Consular Relations, 1963.
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full civil and criminal jurisdiction over their co-nationals, and in accord-
ance with the laws of their home states. For example, Great Britain,
France and the United States acquired such rights in Siam by virtue of
treaties concluded in 1855 and 1856. In Japan, extraterritorial rights were
enjoyed by Holland, Russia, Great Britain, France and the United States
under respective treaties concluded in 1858. The classic example of extra-
territoriality was in the case of China where the United States, Great
Britain and France maintained regular consular courts. Several other
European states also enjoyed similar rights by reason of treaties entered
into with these powers. Great Britain, France, Spain and the United
States also enjoyed extraterritorial rights from time to time in Turkey,
Egypt and Morocco. In course of time it was realised that exercise of
extraterritorial functions by consular officers was incompatible with
national sovereignty. The extraterritorial regime in Japan was termi-
nated in 1899, but the exercise of such rights persisted in other countries
and it was not until after the Second World War that the system really
began to disappear. United States and Britain renounced such rights
in China in 1943 but it was only in 1947 that China restored her full
jurisdiction over foreign nationals. The disappearance of the system in
north Africa also took place at about the same time. The reasons
advanced for exercise of extraterritorial rights were the inadequacy of
local laws and the anxiety of western nations to secure for their citizens
justice according to their own standards even when sojourning abroad.



CHAPTER X

CONSULAR PRIVILEGES AND IMMUNITIES

The fundamental distinction that exists between diplomatic repre-
sentatives and consular officers is reflected most in the matter of their
privileges and immunities. Whilst international law guarantees the
observance of diplomatic immunities by all nations, consular privileges
and immunities are based on provisions of treaties and practice of
states. There has been a general reluctance on the part of states to
accord diplomatic privileges to consular officers, and the extent of
consular immunities and privileges has varied considerably depending
on the terms of respective treaties and municipal legislation. In fact, of
all the immunities and privileges a consul may claim, only two have
been universally recognised, that is, the inviolability of consular
archives and non-liability for acts performed in official capacity.! It
has, however, been maintained by several authorities that consuls, as
being agents of the appointing state and as recipients of exequaturs
from the receiving state, must be given those immunities and privileges
as are essential to the discharge of a consul’s functions, as otherwise the
admission of these representatives would serve no useful purpose.2
Some of the recent writers have questioned the wisdom and logic of
retaining the age old distinction between diplomatic agents and consuls
in the matter of immunities and privileges, and it is asserted that consu-
lar officers at important posts have to assume greater responsibilities
than the chief of a mission in smaller countries.3 The further argument
for removing the distinction is the amalgamation of diplomatic and
consular services in most of the countries of the world. The Internation-
al Law Commission in its Draft Articles on the subject had proceeded
on the basis that in some respects consular officers should be given

1 Beckett, “Consular Immunities’’; XXI B.Y.I.L. (1944), pp. 34 and 37.

2 Oppenheim, International Law, 8th ed., Vol. I, p. 841; Hyde, International Law, Vol.
IT1, p. 1322; Hackworth, Digest of International Law, Vol. IV, p. 62q.

3 Lee, Consular Law and Practice, p. 223.
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almost the same immunities and privileges as diplomatic agents. For
example, the Commission had provided for the consular premises the
same immunities as are admissible to diplomatic premises under inter-
national law. Again, in the matter of fiscal privileges as also with regard
to the right of movement and communication a consular officer had
been placed on the same footing as a diplomatic agent. The Vienna
Conference on Consular Relations 1963 has not fully accepted the
recommendations of the Commission. Nevertheless, the provisions of
the Vienna Convention with regard to the fiscal privileges of consular
officers and employees go much beyond the present position. It is open
to question whether conferment of such extensive privileges on consular
officers and employees would be in the interest of the international
community. Whilst there has been a general feeling against indiscrimi-
nate conferment of diplomatic immunities and privileges on the
members of diplomatic missions, it has not been possible, owing te the
reluctance on the part of some of the major states, to curtail the extent
of diplomatic immunity with the result that the number of absolutely
privileged persons in the various capitals has been gradually on the
increase. If the consular personnel were also to enjoy extensive
immunities and privileges, it would result in swelling the ranks of such
privileged persons. Immunities and privileges, it is to be remembered,
are given purely on the basis of functional necessity of the post that an
officer may hold. It is therefore but proper that a consular officer
should only be given such immunities and privileges as may be necessary
for due discharge of his duties.

Consular premises and archives

The principle of inviolability of consular premises is recognised in
numerous consular conventions, although some of these con-
ventions provide for certain specific exceptions to the rule of inviola-
bility. For example, they allow the police or other executive authorities
to enter the consular premises in pursuance of an order of court under
certain conditions even without the consent of the head of the consular
post. Similarly, entry is permitted in cases where the consent is said to
be presumed, namely, in the case of fire or other disasters or where a
crime is committed in the consular premises.! Some conventions on the
other hand provide for absolute immunity of consular premises and

1 See, for example, U.K.-Norway Consular Convention 1951, U.K.~-France Consular Con-
vention 1951, U.K.-Sweden Consular Convention 1952, U.K.-Mexico Consular Convention
1954, U.K.-Germany Consular Convention 1956, U.S.-Ireland Consular Convention 1950.
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admit of no exception whatsoever.! In some countries, however,
no immunity is given to foreign consular offices. The Harvard Re-
search Draft provides, ‘“A receiving state shall prevent the invasion
of a consular office by its agents of any character provided such
office is used solely for consular purposes.” This may be said to mean
that if the receiving state has reason to be satisfied that the premises
are not being used solely for consular purposes, the inviolability will not
operate. A number of consular conventions to which the United States
is a party contain provisions identical with the Harvard Research
Draft. The International Law Commission by a majority decided to
recommend that the consular premises should have the same status as
the premises of a diplomatic mission. The Draft Article provides that
the consular premises shall be inviolable. The agents of the receiving
state may not enter them save with the consent of the head of post. It
is further provided in the Commission’s draft that the receiving state is
under a special duty to take all appropriate steps to protect the consu-
lar premises against any intrusion or damage, and to prevent any
disturbance of the peace of the consulate or impairment of its dignity.
The consular premises, their furnishings, the property of the consulate
and its means of transport are also, according to the International Law
Commission, immune from any search, requisition, attachment or
execution.? The Commission in treating the consular premises on the
same footing as the premises of a diplomatic mission with regard to
inviolability had gone much further than what the present internation-
al practice recognises. On the one hand it is necessary to ensure that
consular premises are protected from wanton entry by the authorities
of the receiving state, but on the other hand it is demonstrated by
instances like the Kasenkina case in New York that it is equally
necessary to prevent violation of local laws within foreign consulates.
It is therefore necessary to reserve the right of entry into consular
premises in certain exceptional cases whilst conceding the general
inviolability of such premises. That is the position which has been
adopted in the recent treaty pattern of the United States, Great
Britain and France. The Vienna Conference on Consular Relations did
not fully accept the recommendations of the Commission in this regard.
The relevant provisions of the Convention adopted at that Conference
are in the following terms:

1 See U.S.-Costa Rican Consular Convention 1948 (Art. 18). Argentina and Honduras
regard consular premises as inviolable. The same position is adhered to in all recent treaties
concluded by communist states.

2 Article 30 of the International Law Commission’s Draft.



248 CONSULAR FUNCTIONS, IMMUNITIES AND PRIVILEGES

‘2, The authorities of the receiving state shall not enter that part of the
consular premises which is vsed exclusively for the purpose of the work of the
consular post except with the consent of the head of the consular post or of his
designee or of the head of the diplomatic mission of the sending state. The con-
sent of the head of the consular post may, however, be assumed in case of fire
or other disaster requiring prompt protective action.

3. Subject to the provisions of paragraph 2 of this article, the receiving state
is under a special duty to take all appropriate steps to protect the consular
premises against any intrusion or damage and to prevent any disturbance of the
peace of the consular post or impairment of its dignity.

4. The consular premises, their furnishings, the property of the consular post,
its means of transport shall be immune from any form of requisition for purposes
of national defence or public utility. If expropriation is necessary for such
purposes, all possible steps shall be taken to avoid impeding the performance
of consular functions, and prompt, adequate and effective compensation shall
be paid to the sending state.’”’!

Consular archives. One of the essential rules relating to consular
privileges and immunities as recognised by customary international
law is the inviolability of consular archives and documents of the
consulate. Inviolability of archives which includes papers, documents,
correspondence, books, and registers of the consulate together with
cyphers and codes is one of the few consular immunities which is
universally recognised. Inviolability means that such papers are not
only immune from search and seizure whilst they are in the premises of
the consulate but the immunity extends even when such papers are
being carried in the person of a consular officer or employee. Many
recent treaties, national regulations and writings of jurists support the
immunity of consular archives and none denies it.2 Even in Italy where
the immunity of consular premises is not recognised, the inviolability of
consular archives is accepted as a part of customary international law.
Recent judicial decisions have also confirmed this principle.3 It is
inconceivable that consular archives would be violated by any official
agency. If they are violated by a mob, the receiving state is bound to
make suitable amends by punishing the wrongdoers and by tendering
apologies to the sending state. In the case of consulates headed by
honorary consular officers, inviolability would apply if the archives are
kept separate from the private correspondence of the honorary consul
and persons working with him, and from the materials, books or
documents relating to their profession or trade.4

1 Article 31 of the Vienna Convention 1963.

2 See Article 32 of the Vienna Convention.

3 Telkes v. Hungarian National Museum, 38 N.Y.S. 2d. 429; A.D. 1941—42, Case No. 169.
4 Article 61 of the Vienna Convention 1963.
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Personal immunities of consular officials

It is now almost universally accepted that the receiving state must
accord special protection to consular officials and treat them with due
respect befitting their official position.1 This obligation, which extends
also in respect of honorary consular officers,? is regarded as forming
part of customary international law, and its basis lies in the fact that
the consul is an official representative of his government in the receiving
state and is charged with official functions on behalf of his home state
within the consular district. This duty of protection is regarded as
indispensable for the proper discharge of his official duties and failure
to afford that degree of extra care may render the receiving state
answerable ininternational law. In the case of career consularofficers, the
state is obliged to take appropriate steps to prevent any attack on their
persons, freedom or dignity, whereas in the case of honorary consuls
the receiving state is under a duty to accord such protection as may be
required by reason of their official position.? Several international
incidents which have taken place from time to time show that in cases
where a consul has been subjected to insults or bodily harm and injury
the presumption has always been that the receiving state has failed in
its duty to take care.4 Should any incident happen involving a consul, it
is the duty of the receiving state to bring the wrongdoer to justice and
to tender apologies to the sending state. In executing the laws of the
country, especially those concerning police and penal laws, a govern-
ment has to keep in mind that foreign governments are sensitive
regarding the treatment accorded to their representatives, and the
receiving state has therefore to exercise greater vigilance in respect of
their safety and security.5

Consular officials, unlike diplomatic agents, are not immune from the
jurisdiction of local courts, civil or criminal. Whatever privileges and
immunities they do enjoy with regard to exemption from local juris-
diction rest upon provisions of treaties, reciprocity, courtesy, national

1 See Article 40 of the International Law Commission’s Draft Articles; See also the pro-
visions of recent treaties entered into by Great Britain and the Soviet Union, such as U.K.~
Norway Consular Convention 1951, (Art. 5), U.K.-Greece 1952,(Art. 5), U.K.-Mexico 1954,
(Art. 5), U.K.-Italy 1954, (Art. 5), U.S.S.R.-Federal Republic of Germany 1958, (Art. 7),
and U.S.S.R.-China 1959, (Art. 5). According to French offlcial view, no state is obliged to
admit foreign consuls into its territory. However, once admitted the consuls must be
accorded personal protection against any outrage or violence, and their dignity and proper
discharge of functions be ensured.

2 See Article 61 of the International Law Comumnission’s Draft Articles.

3 See Articles 40 and 64 of the Vienna Convention.

4 Lee, op. cit., pp. 287-88.

5 See Mexico v. U.S., Opinions of Commissioners — Hackworth, op. cit., Vol. IV, p. 708;
U.N.R.ILAA,, Vol. IV, p. 173.



250 CONSULAR FUNCTIONS, IMMUNITIES AND PRIVILEGES

laws and regulations, and the policy of the receiving state.l Neverthe-
less, it seems to be recognised in the practice of states as well as in the
writings of jurists that if an act is performed by a consul in the course
of his official functions, he should be exempt from local jurisdiction
in respect thereof,? the reason being that a consul in discharging his
official duties is acting on behalf of his home state which cannot be
sued without its consent. The International Law Commission appears
to be in accord with this view as it provides that ‘“Members of the
consulate shall not be amenable to the jurisdiction of the judicial or
administrative authorities of the receiving state in respect of acts
performed in the exercise of consular functions.”” 3 The Vienna Con-
vention on Consular Relations also provides that consular officers and
employees shall not be amenable to jurisdiction in respect of their
official acts.4 It follows that for every act outside his official functions
a consul is amenable to local jurisdiction like any private person. This
would be especially so when a consul is engaged in private gainful
activity as is usually the case with an honorary consul. The decisions
of various national courts also maintain the distinction between acts
performed in the course of official duties and those outside it. For
example, jurisdictional immunity was upheld in actions arising out of a
lease of consular premises,® as also with regard to contracts of employ-
ment,® and in suits for damages for acts done by a consul in his official
capacity.” If, however, the consul enters into a contract without
disclosing that he is doing so on behalf of his government and the other
party looks to him personally for performance, he may be sued for
breach of such contract.8 The Vienna Convention expressly provides
that immunity from jurisdiction shall not be available in civil actions
arising out of a contract concluded by a consular officer or a consular
employee in which he did not contract expressly or impliedly as an
agent of the sending state.?

There can be no doubt that a consul is liable for his acts which are
wholly unconnected with his official duties and he can be dealt with

1 Oppenheim, op. cit., 8th ed.,p. 753; Hyde, op. cit., p. 1323; See also Savic v. City of
New York, A.D. 1919—42, Suppl., p. 205; See also Article 13 of the U.K.-Norway Consular
Convention 1951.

2 See Article 21 of the Harvard Research Draft; Oppenheim, op. cit., Vol. I, p. 841.

3 Article 43 of the International Law Commission’s Draft Articles.

4 See Article 43(x) of the Convention.

5 See Faucompre v. Polish Consul-General, A.D. 1931-32, Case No. 183.

6 Landley v. Republic of Panama,A.D. 1938-40, Case No. 175.

7 X v. Consul-General of the United States, A.D. 1935-37, Case No. 187.
8
9

See Article 13(2) of the U.K.-Norway Consular Convention 1951.
See Article 43(2) of the Convention.
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under the laws of the receiving state in respect of such acts. In a recent
case the U.S. Criminal Court of Appeal held the Chinese Consul-General
in New York subject to. jurisdiction on a charge relating to misappropri-
ation of certain funds.! The Egyptian courts strictly apply the rule that
under customary international law consular immunity from local juris-
diction hinges upon whether the consul has acted in his official capacity.2
Reported decisions also show that local courts have assumed jurisdiction
in cases of forgery 3 and defamation,* which had no connection with the
exercise of consular functions. The question may sometimes arise as to
whether a particular act can be considered as falling within the official
functions of the consul. According to the Harvard Research Draft, such
questions are to be decided by the receiving state subject to diplomatic
recourse by the sending state. Evenin cases where the consul is subject to
local jurisdiction, some of the treaties and national regulations provide
that no action should be taken against the consul until the home state of
the consul has been informed and opportunities have been afforded to it
to make diplomatic representation.® Some consular treaties make a
distinction between civil and criminal acts in the matter of local
jurisdiction. For example, if an act of a civil character is done by
a consul within the scope of his official duties, he is not liable. However,
if an act of a criminal nature is committed by him, his amenability to
local jurisdiction depends upon the seriousness of the crime.® This
approach has, however, not been followed in the consular conventions
entered into since 1950, and in later treaties provision is made for com-
plete immunity from local jurisdiction in respect of official acts of
consuls.

Espionage activitrtes. Doubts may sometimes arise as to whether a
consul is amenable to local jurisdiction if he indulges in espionage
activities. When a consul does such acts, he undoubtedly acts in the
interest of his government. It would, however, seem that acts of
espionage would in no case fall within the functions of a consul since
consular functions are well understood in international law, and any
activity of a consul which is outside his consular functions will not

1 Carl Byoir and Associates Inc. v. Tsune—Chi Yu, A.D. 1941-43, Case No. 121.

2 Ahmed Bey El Saadani v. El Syed Mohamed Dessouki, A.D. 1935-37, Case No. 189.

3 See the case of Chilean Consul in Argentina who was charged with defrauding by forgery.
A.D. 1943—45, Case No. 85.

4 Murphy v. Lee Fortin, A.D. 1949, pp. 303-305.

5 See Argentine Consular Regulations (Art. 8); Polish-Soviet Consular Convention 1958
(Art. 11).

6 See Article 2 of the U.S.—Costa Rican Consular Convention.
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come within the jurisdictional immunity enjoyed by a consul by virtue
of international law or provisions of treaties. A consular official can be
prosecuted in the receiving state if he indulges in subversive activities
or engages in espionage in contravention of the laws of the receiving
state.

Traffic cases. An exception which is generally made to the rule of
immunity from jurisdiction in respect of official acts is in the case of
actions arising out of traffic accidents. Many recent treaties and
municipal legislations require consular motor vehicles to be adequately
insured against third party risks, and they provide that any action by
a third party with respect to property damage or injury shall be
deemed to be one from which a consul cannot disclaim his liability.!
The Vienna Convention 1963 also provides that immunity from
jurisdiction is not admissible in respect of a civil action by a third party
for damage arising from an accident in the receiving state caused by a
vehicle, vessel or aircraft.2 Even in the absence of such provisions in
treaties, municipal courts have entertained actions arising out of traffic
cases taking the view that traffic accidents cannot be said to arise out
of official functions of consuls.3

Personal inviolability of consular officials. Closely connected with the
question of the jurisdiction of courts is the question of personal in-
violability of consuls. Since the local courts of the receiving state have
complete jurisdiction over consular officers in respect of criminal acts
committed outside the scope of consular functions, the question that
arises for consideration is whether consular officers can be arrested or
detained and if so, under what circumstances. The matter cannot be
regarded as settled since the municipal courts generally refuse to
recognise the principle of personal inviolability of consuls as part of
international law. At the same time states have often provided for such
personal inviolability by means of treaties and conventions. The trend
of the recent consular conventions is that states, while asserting the
subjection of consular officials to the jurisdiction of the receiving state,
recognise that consular officials shall be exempt from arrest and de-

1 For example, see U.S.A.-Ireland Consular Convention 1950, Art. 11(5); see also the
consular conventions entered into by the United Kingdom with Norway (1951), United States
(1951), France (1951), Sweden (1952), Greece (1953), Mexico (1954), Italy (1954) and Germany
(1956).

2 See Article 43(2) of the Convention.

3 See Laterrade v. Sangro y Torres, A.D. 1951, Case No. 116. (Decision of fhe Court of
Appeal in Paris).
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tention and all other restrictions on their personal freedom except in
cases where they have committed a serious offence. The conventions
contain conditions, which are not uniform, for determining as to whether
the crime committed by a consul is to be regarded as one of a serious
character for this purpose. Some conventions adopt the nature of the
crime as the test, whilst others regard the sentence prescribed for the
offence in the municipal laws of the contracting states as the de-
termining factor. On the one hand it is clear that in so far as acts
committed outside the scope of his consular functions are concerned, a
consul is in no better position than private individuals, but on the other
hand it is realised that the arrest of a consular official would hamper
considerably the functioning of the consulate, particularly as many of
the matters calling for consular action will not admit of delay.

Avwrrest or detention. The Vienna Convention on Consular Relations
now provides that consular officials may not be liable to arrest or
detention pending trial except in the case of a grave crime and pursuant
to a decision by a competent judicial authority, and that consular
officials shall not be committed to prison or liable to any other form
of restriction on their personal freedom except in execution of a judicial
decision of final effect.l This means that a consular officer cannot be
arrested or kept in custody except in execution of a sentence pro-
nounced by a court of law and only when that sentence has become
final after exhaustion of all appellate processes. In cases of crimes of a
serious character a consul can be arrested and detained provided a
judicial warrant is issued for such arrest or detention. As to what
should be regarded as a grave crime, it is difficult to lay down any
specific test which will be applicable in all cases. The consular treaties,
however, generally contain some indication in this respect. This
restriction on the arrest and detention of consular officers do not,
however, apply in the case of honorary consuls 2 or consular employees.3

The relevant provision of the Vienna Convention further provides
that if criminal proceedings are instituted against a consular official, he
must appear before the competent authorities. Nevertheless, the
proceedings shall be conducted with the respect due to him by reason
of his official position, and except in the case of commission of a grave
crime, in a manner which will hamper the exercise of consular functions

1 Article 41, paragraphs 1 and 2 of the Vienna Convention 1963.
2 Article 58 of the Vienna Convention 1963.
3 See Commentary (12) to Article 41 of the International Law Commission’s Draft.
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as little as possible.l These considerations apply equally to the case of
honorary consuls.2 Moreover, in the event of the arrest or detention of
a member of consular staff including consular officers and employees, or
in the case of institution of criminal proceedings against any such person,
it is incumbent upon the authorities of the receiving state to notify the
head of the consular post forthwith. In the case where such measures are
taken against the head of the post himself, the sending state should be
informed of such arrest, detention or institution of criminal proceedings
through diplomatic channels.3 The object of such notification is really
twofold. In the first place, the arrest, detention, or institution of
proceedings against a member of the consular post dislocates its work
and the sending state must be satisfied that the action of the receiving
state is bona fide and justified. Secondly, it gives the sending state an
opportunity to represent in the matter. For example, in some cases the
arrest or prosecution may be due to some misunderstanding. Again, the
receiving state may on occasions agree to withdraw the prosecution on
the assurance that the guilty official will be punished by his home state.
Some of the consular treaties even go on to provide that no prosecution
should be launched without prior consultations with the sending state.4

Giving of testimony. Unlike the members of a diplomatic mission,
consular officials and other members of a consulate are not exempted
from liability to attend as witnesses in courts of law or in the course of
administrative proceedings. Nevertheless, the practice of the states as
evidenced by consular conventions 5 and municipal regulations 6 shows
that the court or other authority requiring the evidence must avoid
interference with the performance of official duties by the consular
officers. It is also fairly well established that evidence should be
recorded, wherever possible, at the consulate orat the consul’s official
residence. In some countries the law even permits acceptance of a
written declaration by the consul as admissible evidence. There is also
general agreement among the text writers that consular privileges
Article 41, paragraph 3, of the Vienna Convention 1963.

See Article 63 of the Vienna Convention.

Article 42 of the Vienna Convention.

See Polish-Soviet Consular Convention of 1958.

See the provisions of treaties entered into by the United Kingdom with U.S.A. (1951),
Norway (1951), France (1951), Sweden (1952), Greece (1953), Mexico (1954), Italy (1954),
and Germany (1956). See also the provisions of U.S.A.-Ireland Consular Convention (1950);
Hungary-German Democratic Republic Consular Convention, Poland-Soviet Union Consu-
lar Convention (1958); Austria—Soviet Union Consular Convention (1959); and China-Soviet

Union Consular Convention (1959).
6 See, for example, the Argentine Consular Regulations.

I S S
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include giving of oral or written testimony on consular premises instead
of in court, except perhaps in criminal cases.! The Harvard Research
Draft succinctly puts the present practice as

‘A receiving state shall exempt a consul from attendance as a witness at the
trial of a civil case; it may require a consul to give testimony orally orin writing
at his residence or office or to attend as a witness at the trial of a criminal case,
but such requirements shall be enforced with due regard for the dignity of the
consul and his convenience in the exercise of his functions.”

The Vienna Convention 1963 provides that if a consular official
should decline to give evidence, no coercive measures or penalty may
be applied to him,2 that is to say, no warrant can be issued for his arrest
and compulsion to give evidence, nor can he be convicted for contempt
of court for his failure to obey the directions of the court to give
evidence. These conditions with regard to giving of testimony, namely
recording of evidence at the consulate and exemption from coercive
measures for refusal to give evidence do not apply in the case of honor-
ary consuls or to consular employees.

Evidence concerning official matters. It is, however, clear that though
members of a consulate may be called upontoattend as witnesses, they
are under no obligation to give evidence concerning matters connected
with the exercise of their functions or to produce official correspondence
and documents relating thereto. The right to decline to produce official
correspondence and papers in court or before administrative tribunals
logically follows from the principle of inviolability of consular archives
and documents. This applies both to career consular officers and to
honorary consuls as well as to consular employees. The principle that
consuls are not required to disclose information or evidence relating to
their functions or to produce consular documents is stipulated in
practically all the treaties entered into in recent years. Thus any
conversation that a consular officer or employee may have with any
individual in the course of his official acts, such as an interview before
granting a visa, is privileged. Even in the absence of treaties, municipal
courts are inclined to exempt consuls from giving testimony on matters
relating to their official functions and from producing official docu-
ments.3 The Vienna Convention on Consular Relations has also
recognised this position.4

1 Oppenheim, op. cit., p. 843; Hyde, op. cit., p. 1344.

2 Article 44, paragraph 1, of the Convention.

3 See American League for a Free Palestine v. Tyre Shipping Co.,119 N.Y.S. 2d. 860.
4 Article 44, paragraph 3, of the Convention.
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Freedom of movement. According to the provisions of the Vienna
Convention 1963 the members of a consulate would be entitled to the
same degree of freedom of movement as members of a diplomatic
mission.! This position would certainly be correct in so far as the
district covered by the consular post is concerned because a consular
officer or employee must be afforded a sufficient degree of freedom in
the interest of his official duties. A consul is expected to keep in touch
with his co-nationals, to look after their interests as well as the
interests of the sending state. This entails free movement throughout
his consular district and as a matter of functional necessity he must be
afforded all facilities of travel in his consular district in the same manner
as a member of the diplomatic mission. It is, however, open to doubt
whether this right of a consular officer and employee should extend to the
entire territories of the receiving state. The right, however, as provided
for in the Vienna Convention is subject to the laws and regulations
concerning zones entry into which is prohibited or regulated for
reasons of security.

Freedom of communication

Consular officers have in the course of their official duties frequently
to communicate with the government of the sending state and its
diplomatic mission in the receiving state for the purpose of making
reports and receiving instructions. It is, therefore, of utmost importance
that they should be able to freely communicate with such authorities in
all secrecy. According to text writers, a state may well assert the right
to claim for its consular officer the privilege of free communication
with his own government and with its diplomatic or consular repre-
sentatives within the domain of the state where he exercises his
functions. Practically all consular treaties and conventions specifically
contain provisions for the consular right to communicate in plain or
secret language directly with the officials of the sending state irre-
spective of their locations or the means of communication. The Vienna
Convention 1963 puts the right of freedom of consular communi-
cation practically on the same footing as the freedom of communi-
cation of diplomatic agents.2 This is possibly so because consular
archives are as inviolable as the archives and documents of diplo-

1 Article 34 of the Convention provides, “Subject to its laws and regulations concerning
zones entry into which is prohibited or regulated for reasons of national security, the re-
ceiving state shall ensure freedom of movement and travel in its territory to all members

of the consular post.”
2 See Article 35 of the Vienna Convention on Consular Relations.
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matic missions, and consular officers in their communication with
the home governments act as much in the interest of the sending state
as a diplomatic agent. The Convention provides that the receiving state
shall permit and protect free communication on the part of the
consular post for all official purposes. In communicating with the
government, the diplomatic missions and the other consulates of the
sending state, wherever situated, the consular post may employ all
appropriate means, including diplomatic or consular couriers and the
diplomatic or consular bag. The normal practice is for consulates to
make use of diplomatic courier service and the consular bag at times
forms part of the diplomatic bag. Sometimes by reason of its geo-
graphical position a consular post may have to send a courier to the
seat of the diplomatic mission or even to the sending state, particularly
if the latter has no diplomatic mission in the receiving state. It is
obvious that the consular bag, like the diplomatic bag, shall not be
opened or detained by the receiving state, and all official correspondence
of the consulate, that is, all correspondence relating to the consular post
and its functions, shall be inviolable. However, if the competent
authorities of the receiving state have serious reason to believe that the
bag contains something other than the correspondence, documents or
articles intended exclusively for official use, they may request that the
bag be opened.! Freedom of communication also covers messages in
cypher or code, but this would not include the right of a consulate to
install and use a wireless transmitter without the consent of the
receiving state. In times of war or national emergency, however, itis
permissible for states for reasons of security to restrict the freedom of
diplomatic or consular nommunication, such as by prohibiting use of
code messages.

Communication with co-nationals in the recerving state. Another
aspect of freedom of communication of consuls is with regard to their
right to communicate freely with their co-nationals. This is regarded
as so essential to the exercise of consular functions that its absence
would greatly minimise the utility of establishing consular relations.
Some treaties do, no doubt, contain specific provisions to this effect,2but
this right is generally recognised even in the absence of treaties. The
Vienna Convention 1963 has provided that nationals of the sending
state shall be free to communicate with and to have access to their

1 See Article 35(3) of the Vienna Convention 1963.
2 See French-Italian Consular Convention of 1955 (Art. 23).
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consular officers, and that the consular officials of the sending state
shall be free to communicate with and to have access to their nationals.1
The freedom of communication in respect of all official matters is
enjoyed equally by career consular officers and honorary consuls.

Fiscal privileges and immunities

It is now universally recognised that premises used for consular
purposes are exempt from both national and local taxation in the
receiving state on the same principle on which premises of diplomatic
missions are exempt, that is to say, on the ground that these premises
are used for the public purposes of a foreign sovereign state. The Vienna
Convention on Consular Relations has put the position of consular
premises on precisely the same footing as the premises of diplomatic
missions with regard to exemption from taxation. The Convention
provides that the premises of a consular post as well as the residence of
the head of the consular post shall be exempt from all national, regional
or municipal dues and taxes if such premises are owned or leased by
the sending state or by any person acting on its behalf. The exemption
does not, however, extend to payment of charges for specific services
rendered, such as water and electricity rates.2 The exemption also does
not extend to such of the taxes as are payable by the owner of the
premises under the laws of the receiving state in the case of leased
premises.3 In the case of posts headed by honorary consular officers, the
premises used for the offices of the consulate would be exempt from
such taxation only if the premises are owned or leased by the sending
state. The Harvard Research Draft 5 as also the recent consular
treaties ¢ contain provisions regarding exemption from taxation in
respect of consular premises. Even in the absence of treaty provisions,
consular offices and properties have been held exempt from taxation,
as in the case of Yin-T'so Hsuing v. Toronto Corporation the High Court
of Ontario (Canada) held that the property of a foreign government
occupied by its consul-general and his staff and used for the public
purposes of the foreign state is covered by the principles of immunity
from local taxation recognised by international law.?

1 Article 36(1) (a) of the Vienna Convention 1963.

2 Article 32(1) of the Vienna Convention.

3 Article 32(2) of the Vienna Convention.

4 Article 60 of the Vienna Convention.

5 See Article 19 of the Harvard Research Draft.

6 See, for example, U.S.A.~Ireland Consular Convention 1950; U.K.-Norway Consular

Convention 1951.
7 A.D. 1950, Case No. 40.
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Tax exemption on fees collected by a consulate. The heads of consular
posts are also exempt from payment of all dues and taxes on moneys
collected or fees received by a consulate for performance of consular
functions on the basis that such moneys belong to the sending state
and are, as such, public revenues of a sovereign state. Itisthe universal
practice for consular offices to charge fees for various services per-
formed by them, especially in connection with their notarial functions
as well as for administration of estates. The national consular regu-
lations lay down the scale of fees that consular officers may charge
for each of the specific services, such as authentication of documents,
service of summons, issue of passports, or granting of visas. When
they are called upon to administer the estate of a deceased person, it
is customary for consulates to charge a percentage of the valuation of
the estate as administration charges. It is obvious that all moneys
collected by a consulate as fees or charges belong to the government
of the sending state. Consequently, under the general principles of
international law such fees are exempt from all dues and taxes levied
either by the receiving state or by any of its territorial or local au-
thorities. The Vienna Convention has clearly recognised this po-
sition.1

Exemption from payment of personal taxes. Exemption from taxation is
usually accorded to career consular officers under consular conventions
and other bilateral arrangements between the sending and the re-
ceiving states. In the absence of treaties the matter is governed by
the relevant laws and regulations of the receiving state. Exemption is
generally granted in such cases on the basis of reciprocity. The Inter-
national Law Commission considered that members of a consulate
should ordinarily enjoy the same tax exemption as members of a
diplomatic mission.2 The Commission, however, recognised the princi-
ple of reciprocity with regard to this matter. The exemption is usually
granted from payment of direct taxes on their income derived from
salaries and other emoluments received from their governments and
all other income received or accrued outside the receiving state.

Consular officers are also exempt from payment of all direct taxes
whether levied by the government of the receiving state or a local
authority, such as corporation tax on the use of the property occupied

1 See Article 39 of the Vienna Convention,
2 See Article 48 of the International Law Commission’s Draft Articles.
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by a consul as his residence, taxes or licence fees on motor vehicles,
wireless sets etc. The reason for this exemption is that such taxes
which are payable by the nationals or resident aliens should not be
levied on persons who happen to be in the receiving state purely for
the purposes of their government. According to the International Law
Commission, the exemption is to be extended not only to consular
officers but also to other members of the consulate except those who
are employed in the performance of menial works such as chauffers,
messengers, cleaners etc., the latter being entitled to exemption from
dues and taxes only on the wages which they receive for their services.
Exemption from taxation in the case of consular employees is a new
development because in the Harvard Research Draft, which was based
on state practice, exemption is accorded only to consular officers, and
many of the consular treaties follow the pattern of the Harvard Draft.
The Vienna Convention 1963, however, provides for exemption from
all direct taxes in respect of consular officers, consular employees and
members of their families. With regard to the members of the service
staff, the Vienna Convention follows the recommendations of the
International Law Commission.}

Indirect taxes. It appears to be clear that the tax exemption does
not include indirect taxes which are normally incorporated in the
price of goods or services, such as excise duties and possibly purchase
or sales tax. Such taxes are regarded as part of the price of the goods
and it is difficult to give exemption from their payment particularly
having regard to administrative inconvenience. Similarly, chargeslevied
for specific services rendered such as electricity or water rates have
to be paid by consular officers and employees. If a consul holds real
property in the receiving state or has a private income with its source
in the receiving state, all taxes onsuch immovable property including
estate, succession or inheritance tax and all dues and taxes on the
private income including capital gains taxes must be paid in the same
manner as anordinary resident in the country. The principle is obvious.
A consul holds real property or derives a private income from sources
in the receiving state purely in his personal capacity, and these have no
relation to his official duties as a consul.

Honorary consuls. The national regulations and provisions of treaty
do not generally exempt an honorary consul from payment of taxes.

1 Article 49 of the Vienna Convention 1963.
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The International Law Commission had, however, recommended that
honorary consuls, who are not nationals of the receiving state, should
be exempt from payment of duties and taxes on the remuneration
and emoluments which they receive from the sending state in respect
of the exercise of consular functions.! The position is the same under
the relevant provision of the Vienna Convention on Consular Re-
lations.2

Exemption from payment of customs duties. It is almost the uni-
versal practice, as evidenced from national regulations and provisions
of treaties, to exempt consular posts from payment of customs duties
in respect of all articles imported for the official purpose of the consu-
late. Such articles include furniture, office equipment, typewriters,
stationery and motor cars intended for use as staff cars. The basis of
such exemption is that the goods belong to the government of the
sending state and being dedicated to public use of the state are im-
mune from the jurisdiction of the receiving state. There is, however,
some divergence of view as to the extent of customs exemption which
consular officers and employees are entitled to enjoy. The recent treaties
reveal the existence of two schools of thought. According to one view,
consuls are entitled to customs exemption only in respect of such goods
as arrive within a reasonable time of the first arrival of the consular
officer to take up his post 3 The other view, which is rapidly gaining
ground, is that articles for the personal use of a consular official or
members of his family forming part of his household should be exempt
from payment of customs duties irrespective of the time of their ar-
rival.4 The International Law Commission in its Draft Articles on the
subject has adopted the latter view.? It is, however, obvious that in
the matter of customs exemption the principle of reciprocity must
play a prominent part. The Commission has further provided that
employees of consulates except those who are employed to perform
menial services should be allowed customs exemption in respect of
goods for their personal use which are imported at the time of their

1 Article 63 of the International Law Commission’s Draft.

2 See Article 66 of the Convention.

3 See, for example, Greece-Lebanon Consular Convention 1948; U.K.-France Consular
Convention 1951; France-Italy Consular Convention 1955; and France-Sweden Consular
Convention 1955.

4 See, for example, consular conventions between United States-Mexico 1942, United
States—Philippines 1947, United States—Ireland 1950; United Kingdom—-Norway 1951, United
Kingdom-Sweden 1952, and United Kingdom-United States 1951.

5 Article 49 of the International Law Commission’s Draft.
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first arrival in the receiving state. The provisions in the Vienna Con-
vention 1963 are in accord with the recommendations of the Com-
mission.1

Since states determine by domestic regulations the conditions and
procedures under which exemption from customs duties is granted,
and in particular the period within which such goods should be im-
ported, it is open to the states to determine the period during which
the goods imported duty free must not be resold. The largeness in the
number of privileged persons necessitates such restrictions both in the
interest of the receiving state and in order to minimise cases of abuse
of privilege. The International Law Commission considered that such
regulations are not incompatible with the obligation to grant ex-
emption from customs duties provided they are general in character.2
It may be stated that honorary consuls do not enjoy any exemption
from payment of customs duty in respect of articles imported for their
personal use or the use of the members of their families. Customs ex-
emption is, however, granted in respect of certain goods imported for
the official use of the consulate headed by a honorary consul provided
they are solely used for such purpose and remain in the property of
the government of the sending state. It is to be noted that the ex-
emption does not extend to importation of motor cars even for of-
ficial use.

Other privileges and immunities

The right of a consul to display the national flag and the state coat
of arms on the building in which the consulate is housed and at the
entrance door of that building is recognised under the general principles
of international law and is confirmed in treaties and conventions. The
right in reality is the right of the sending state. The Harvard Research
Draft regards this as being necessary to designate the consulate and
thus to assure the immunities of the office and its archives. It is gener-
ally admitted that the inscription appearing on the coat of arms of
the sending state may be in the official language of that state. While
a great majority of treaties confer upon a consul the unlimited right
to fly his country’s flag over his office, a few treaties restrict such
right to the extent that it may be exercised only on days of public
ceremonies, public solemnities or on other customary occasions.3 Dis-

1 Article 50 of the Convention.

2 Commentaries to Article 49 of the International Law Commission’s Draft.

3 Lee, op. cit., p. 287. See also the consular conventions between France-Italy 1955,
and France-Sweden 1955.
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agreement exists with respect to a consul’s right to fly his country’s
flag at his residence. Whilst some treaties specifically allow this right
to a consul, others are either silent on the matter or permit this only
on suitable occasions.! The heads of consular posts are permitted in
most countries to fly the flag of the sending state on their motor cars
and other means of transport used by them. The national regulations
of several countries, such as France, the Netherlands, and the United
States, contain provisions regarding the display of flags and coat of
arms in the premises of the consulate, the residence of the head of the
consular post and his means of transport. This is regarded as a matter
of international courtesy and comity. Honorary consular officers can
also exercise these rights both as regards the consular premises and
their means of transport if the consular treaty or the regulations of the
receiving state provide for it. In so far as display of coat of arms is
concerned, it is clear that honorary consuls can do so in the premises of
the consulate as ‘it is necessary and customary to designate the office
of a consul by means of a plate in order to facilitate the identification
of the consulate by interested persons.” 2 The Vienna Convention now
provides that the consulate and its head shall have the right to use the
national flag and coat of arms of the sending state on the building
occupied by the consulate, and at the entrance door thereof, and on
the residence of the head of the consular post and on his means of
transport when used on official business.3

Exemption from registration, vesidence and work permits. Consular
officers and other members of a consulate who are permanent employ-
ees of the sending state together with their families forming part of
their households are exempt from all obligations regarding regis-
tration or residence under the laws of the receiving state relating to
aliens or foreigners, provided they do not carry on any private gainful
occupation in the receiving state. Unlike other aliens, they are not
required to register themselves with the police, nor are they required
to obtain residence permits for their stay as long as they are employed
in the consulate of a foreign state. Several states have enacted laws
under which foreign nationals require work permits if they are to
take up employment in the receiving state. The persons employed in
a consulate are, however, exempt from taking out such work permits

L Lee, op. cit., p. 277.
2 See the Consular Premises (Austria) case, I.L.R. 1955, p. 557.
3 Article 29 of the Vienna Convention.
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